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PREFACE

This Best Practices Manual (“BPM”) consolidates all Washington Metropolitan Area
Transit Authority (“Authority” or “WMATA” or “Metro”) procurement procedures into a
single volume. The implementing procedures issued by the General Manager/Chief
Executive Officer (“GM/CEQ”) and Chief Procurement Officer (“CPRO”) are intended
to function as a complete guide to the Authority’s procurement process for
procurement staff and interested Authority personnel. The BPM is a supplement to
sound business judgment in procurement and contracting.

The BPM is issued in accordance with Policy Instruction 1.1/4 which authorizes a
Procurement Manual and Departmental manuals to deal with matters affecting the
entire Authority, but in areas of responsibility clearly within the authority of an
Executive Vice President or GM Staff Office Director.

CHANGES TO THE BEST PRACTICES MANUAL

Only the GM/CEO and/or CPRO may make changes to the implementing procedures.
Changes in Federal and/or local laws, the Federal Transit Administration’s (“FTA”)
Master Agreement, Circulars 4220.1 and 5010.1 or other governing regulations and
best practices may require changes, corrections, or additions to this BPM. Other
proposed changes, corrections, or additions to the BPM should be sent to the CPRO.
The CPRO will assign or coordinate as necessary the proposed changes or additions
with the appropriate individuals or offices. If substantive changes are made to this
BPM resulting from any of the above referenced actions, the proposed changes will
be submitted for review to Counsel (“COUN?”), Office of the Inspector General (“OIG”),
Safety (“SAFE”), and Authority Transit Police (‘MTPD”) as appropriate.

SAFETY MANAGEMENT

This document has been created in compliance with WMATA'’s safety plan and safety
policy. Any relevant hazards and risks associated with the processes within this
document have been evaluated for safety and have appropriate mitigation strategies
established as part of WMATA’s overall risk assessment management. This
document is also subject to monitoring for safety risk mitigation adherence and safety
performance. Lastly, this document has effective communication practices in place,
including adequate safety training, to ensure competencies, and to solicit feedback
from the affected employees. For further guidance on WMATA’s safety plan, visit
SAFE’s intranet homepage.

Page | v



VALUES AND GOVERNING PRINCIPLES OF AUTHORITY
PROCUREMENT

Accountability

Taking ownership and being responsible to the Authority and our customers for our
actions isessential to preserve the public trust and protect the public interest.

Apply sound business judgment;

Be knowledgeable of and abide by all applicable laws and regulations;

Be responsible stewards of Authority funds;

Maximize competition to the greatest extent practicable;

Promote effective, economic, and efficient acquisition; and

Use procurement strategies to optimize value to the Authority and our customers.

Ethics

Acting in @ manner true to these values is essential to preserve the public’s trust.

e Act and conduct business with honesty and integrity,
avoiding even the appearance ofimpropriety; and
e Maintain consistency in all processes and actions.

Impartiality
Unbiased decision making and actions are essential to fairness.

o Be open, fair, impartial, and non-discriminatory in all procurements; and
e Treat vendors equitably, and without imposing unnecessary constraints.

Professionalism
Maintain high standards of job performance and ethical behavior.

. Continually contribute value to the organization;

e  Continually develop as a professional through education,
mentorship, innovation and,partnerships; and

e Develop, support and promote the highest professional standards in all
procurements.

Service

Always seek to assist our customers.

e Be aresource and partner to our customers;
e Develop and maintain relationships with customers; and
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e Maintain a customer service focus while meeting the needs of the Authority.

Transparency

Policies and procedures that are accessible and understandable to
demonstrate the responsibleuse of public funds.

e Be discrete in the release of confidential information;
e Maintain current and complete policies, procedures and records; and
e Provide timely access to procurement policies, procedures and records.
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1- PROCUREMENT CODE OF ETHICS

I shall only seek or accept a position of employment when fully in accord with the professional
principles applicable thereto, and when confident of possessing the qualifications to serve
under those principles to the advantage of my employer.

| shall endeavor to keep myself knowledgeable and current on the practices and issues
related to my profession.

| shall conduct myself in a professional manner that reflects the dignity and worth of the
services rendered by my employment and the societal responsibilities assumed as a trusted
public servant.

| shall be governed by the highest ideals of honor and integrity in all public and personal
relationships in order to merit the respect and inspire the confidence of my employer and the
public served.

| shall neither seek nor accept any form of personal aggrandizement or profit through misuse
of public or personal relationships.

| shall identify and eliminate participation of any individual in operational situations where a
conflict of interest may be involved.

I shall not at any time or under any circumstances accept directly or indirectly, gifts, gratuities
or other things of value from suppliers, which might influence or appear to influence the
performance of my professional duties.

| shall keep my governmental organization informed, through appropriate channels, on
problems and progress of applicable operations by emphasizing the importance of the facts.

| shall handle all personnel matters on a merit basis.

| shall neither seek nor dispense personal favors that are in conflict with my professional
duties.

I shall handle each administrative problem objectively and empathetically without
discrimination.

| shall subscribe to and support the professional aims and objectives of the Universal Public
Procurement Certification Council.

I shall not fail to report or conceal knowledge of potentially illegal activity by any staff,
volunteer or vendor.
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2— PROCUREMENT INTEGRITY AND CONTROL

2-1 PURPOSE AND SCOPE

(a)

(b)

The Washington Metropolitan Area Transit Authority (the “Authority” or
“WMATA” or “Metro”) Procurement Policy, adopted by the Authority’s Board of
Directors (“Board”), and the implementing procedures, approved by the
General Manager/Chief Executive Officer (‘GM/CEQ”), established the
Authority’s Procurement Procedures (“Procedures”). TheseProcedures apply
to all procurement actions regardless of their funding source, includingfederal
assistance funds, for contracts entered into by the Authority for supplies,
equipment, and services (including construction), and the disposal of Authority
equipmentor supplies.

This Best Practices Manual (“BPM”) describes general procurement
procedures which shall govern the solicitation, award and administration of all
Authority contracts and purchases for supplies, services, equipment, and
construction. The procedures in this BPM are not applicable to Special
Agreements as defined in the Procurement Policy adopted by the Board, and
employment contracts where there is an employer-employee relationship
between the Authority and aperson hired for a permanent or temporary
position.

Integrated Procurement Management. By and through this Best Practices
Manual, the Authority hereby establishes a system of Integrated Program
Management pursuant to which all Authority personnel who participate in any
way in the procurement process (Operations, Procurement and COUN) are
charged with working in a coordinatedmanner, each taking ownership of and
being accountable for the success of the procurement process and of
individual procurements, to accomplish the following:

(1) Facilitate efficient operations and avoid having procurement processes
pose animpediment to getting the job done; and

(2) Ensure that all procurements conducted by the Authority comply with
applicableprocurement laws and procedures.

In no instance shall Authority personnel fail to comply with applicable laws and
proceduresin order to facilitate operations. It is essential that all cognizant
Authority personnel cooperate fully in procurement planning and in the
implementation of individual procurements to provide for full compliance while
at the same time maintaining efficient operations. Cognizant personnel from
Operations, Procurement and COUN shall maintainthe checks and balances
that underlie their respective roles and are essential to the effective functioning
of a procurement system and compliance with applicable laws and
procedures.
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2-2 REQUIREMENT OF GOOD FAITH

These procedures require that all parties involved in the negotiation,
performance, or administration of Authority contracts act in good faith.

2-3 CONTROLS AND LIMITATIONS

All Authority personnel engaged in procurement activities shall take into
account the requirements that are contained in all statutes, regulations, or
guidance that apply to the funds, including grant funds, used in procurements.
The statutes, regulations, and guidance that govern procurements, as
applicable, include, but are not limited to: Section 73 of the Authority’s
Compact; FTA enabling legislation, 49 U.S.C. 5325(a); Common Grant Rule
(49 C.F.R. 18.1 et seq; FTA Circular 4220.1; American Reinvestment and
Recovery Act, Pub. L. 111-5 (Feb 17, 2009); and the FTA Master Grant
Agreement. Circular 4220.1 provides for a procurement system certification of
grantees whose procurement system and practices meet prescribed
standards. Grantees that have an approved procurement system are subject
to less Federal control than those who do not have a certified system. This
BPM, including subsequent amendments, will include any controls that FTA
requires when approving the Authority’s procurement system or contracts.

2-4 INTEGRATED PROCUREMENT MANAGEMENT
(a) Individual Responsibilities and Authorities

(1) Board of Directors: The Board is responsible for approving
procurement policies; approving deviations from procurement policy;
authorizing the GM/CEO to initiate,award and modify procurements
consistent with the approved Authority operatingand multi-year capital
budgets; delegating contracting officer authority to the GM/CEO;
authorizing the GM/CEO to delegate contracting officer authority and
authority to approve procurement initiation, award, and modification
activities to subordinate officials of the Authority.

(2) Chief Operating Officer. The Chief Operating Officer has the
responsibility and authority to provide such qualified operations
personnelas are necessary to work in coordination with Procurement
and COUN personnel to effectuate Integrated Procurement
Management as set forth herein. The Deputy General Manager,
Operations may delegate any or all of the foregoing authoritiesand
responsibilities.

(3) General Counsel: The General Counsel is responsible for: providing
legal counselregarding procurement matters within WMATA, including
to the Chief Procurement Officer, contracting officers and others
involved in the procurement process; assigning a cognizant attorney in
the Office of General Counsel (COUN) for eachWMATA procurement;
reviewing and approving procurement policies and procedures within
WMATA, and ensuring they are consistent with all applicable laws and
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regulations and effectively fulfill the needs and purposes of WMATA,;
and ensuring appropriate legal review at all appropriate steps of
procurement. The General Counsel may delegate within COUN any or
all of the foregoing authoritiesand responsibilities. Atleast one attorney
within the Office of the General Counselshall have experience in
procurement of information technology products and services.

(4) Chief Procurement Officer: The Chief Procurement Officer (“CPRQO”),
and Head ofContracting Activity (“HCA”), with the approval of the
GM/CEOQ, is responsible for developing and issuing procurement
procedures to implement Board procurementpolicies; establishing a
system to select, recommend, appoint, and delegate Contracting
Officer authority; preparing quarterly reports for presentation by the
GM/CEO to the Board, and acting in the appointed capacity as
Contracting Officer. The CPRO may appoint authorized
representatives for the purposes of assisting the Contracting Officers
in providing technical guidance to the Contractor or otherwise assisting
in the administration of the contract. In limited circumstances,Authority
representatives may be delegated restricted contracting authority. On
June 28, 1991, the GM/CEO delegated Contracting Officer authority to
the Director, Office of Procurement (subsequently designated as Chief
Procurement Officer), and thereby separated procurement from other
functional responsibilities. Contracting Officer appointments shall
describe any limitations on the authority ofthe appointee.

(b) Establishment and Maintenance of Integrated Procurement Management.

(1) Procurement Review Committee. The Chief Operating Officer, Chief
Procurement Officer and General Counsel (or their respective
designees) each shall appoint a representative to a Procurement
Review Committee, whichshall be responsible and accountable for
establishing and maintaining Integrated Procurement Management.
The Chair of the Procurement Review Committee shall be the Chief
Operating Officer or designee. A member of the Executive Leadership
Team shall be invited to participate with the Procurement Review
Committee when deliberating regarding a procurement within the area
of responsibility of that member of the Executive Leadership Team.
The Procurement Review Committee shall meet weekly and is
specifically responsible for the following:

(i) Establishing such policies and procedures and working
relationships as arenecessary for Operations, Procurement
and Counsel working in a coordinated manner, each taking
ownership of and being accountable for the success of the
procurement process and of individual procurements, to
facilitate efficient operations and avoid having procurement
processes pose an impediment to getting the job done, and
ensure that all procurements conducted by the Authority
comply with applicable procurement laws and procedures.

(i) Review, discuss and determine Job Order Contract requests that exceed
$1 million in contract value.
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(iii) Continual improvement of the Authority’s procurement policies
and procedures to ensure they are appropriate to the purposes
of Integrated Procurement Management set forth above.

(iv) Each organization provides the personnel and other resources,
and establishes priorities, necessary to effective Integrated
Procurement Management.

(c) FTA Review: In accordance with FTA Circular 4220.1, FTA may conduct
reviews of the procurement process or specific procurement actions.

2-5 BEST PRACTICES MANUAL AND ANNUAL TRAINING

(a) The CPRO shall issue and maintain the BPM which shall include procurement
proceduresand guidelines.

(b) The BPM shall include, but shall not be limited to, the following:

e Procedures for implementing the Procurement Policy Statement.

e Standard contract clauses and forms required by or to be used in
implementing theprovisions of the Procurement Policy Statement.

e Description of the various Authority processes to be followed to
accomplish theprocurement function.

e Explanations of procurement regulations and procedures with
examples, whenapplicable.

e Clarification and definition of the responsible role for all Authority offices
involved inthe procurement process.

e Current FTA controls.

e Required use of procurement checklists.

(c) The CPRO shall establish a procedure for issuing modifications and revisions
to the BPM which will enable Contracting Officers and other users to maintain
a current compilation of the BPM.

(d) Procurement Training. Under the direction and control of the GM/CEO, the
ChiefProcurement Officer shall prepare and implement an annual training plan
for ensuring that procurement personnel and procurement attorneys in the
Office of General Counsel (COUN) understand and adhere to applicable
procurement policies and procedures, and are fully trained to perform their
duties with regard to Authority procurements. Procurement personnel include
all Contracting Officer Representatives, Contracting Officer Technical
Representatives, and Project Managers. The training planshall include the
following elements:

e The training should be presented by a combination of representatives of
the Procurement Office and Office of the General Counsel.

e The training shall be in the form of a slide presentation that addresses
each chapter of the Best Practices Manual.

e The training session(s) will be recorded in such a manner that anyone
unable to attendthe live training presentation will be able to watch an
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audiovisual recording of the presentation, including the slide show.

e All procurement personnel and procurement attorneys in the Office of
General Counsel must sign a certificate after receiving the training that
states that he/she listened to the entire presentation and the date on which
that occurred.

e The Chief Procurement Officer will be responsible for maintaining each
year’s trainingprogram materials and signed certificates of attendance.

In addition, all procurement staff must obtain a procurement certification from
an accredited and nationally known procurement organization such as: the
National Contract Management Association (NCMA), the National Institute of
Government Purchasing (NIGP), Universal Public Procurement Certification
Council (UPPCC), the Federal Acquisition Institute (FAI), the Institute for
Supply Management, the Defense Acquisition University (DAU), or the
Defense Acquisition Workforce Initiative (DAWIA). The aforementioned
organizations require educational standards, passing an exam, and
continuous educational requirements in order to maintain said certification.
Procurement certifications not listed above must be approved by the VP &
CPRO.

2-6 AUTHORITY AND RESPONSIBILITIES OF CONTRACTING OFFICERS

(a)

Authority: Contracting Officers are authorized to enter into, administer, and
terminate contracts. However, a Contracting Officer may bind the Authority
only to the extent of the contracting authority delegated by the CPRO under
§2-4 (a).

Responsibilities: Contracting Officers have wide latitude to exercise business

judgment within the limitations prescribed herein and shall:

e Make all determinations and findings required for their respective
solicitations or contracts;

e Ensure that contractors receive impartial, fair, and equitable treatment in
accordancewith the provisions specified herein;

e Request and consider the advice of specialists in auditing, law,
engineering, transportation, safety and fire protection, and other fields
when necessary or appropriate to the exercise of the Contracting Officer’s
authority;

e Ensure that for each contract, sufficient unencumbered funds are available
for obligation, in accordance with §5-20;

o Ensure that prior to executing a contract, all applicable requirements have
been met;and

e Enter into contracts only in an amount that does not exceed the
Contracting Officer's delegated authority. Purchases or contracts that
would exceed the Contracting Officer's delegated authority shall be
referred to a Contracting Officer with the properlevel of authority.
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2-7 DELEGATION AND REVOCATION OF CONTRACTING OFFICER

(a)

(b)

(c)

(f)

AUTHORITY

General: The CPRO shall establish and maintain a system to designate
Authority Contracting Officers. The system shall include procedures for the
selection of ContractingOfficers; delegation of Contracting Officer authority;
and modification and termination of contracting authority.

Selection: When selecting an individual to become a Contracting Officer, the

CPRO shallconsider the following criteria:

¢ The complexity and dollar value of the procurements to be assigned;

e General experience, training, education, business acumen; judgment,
character, andreputation;

e Experience in Authority or public contracting and administration,
commercial purchasing, or related fields;

e Education or special training in business administration, law, accounting,
engineering,or related fields;

e Knowledge of applicable procurement laws, rules, and procedures,
including the provisions of the Authority’s Compact, and applicable Federal
laws and regulations, and these procedures;

e Specialized knowledge in particular contracting areas, such as
construction, information systems and technology, rail and bus equipment,
and other specialties; and

o Satisfactory completion of procurement training courses pursuant to the
level of Contracting Officer authority being granted.

Delegation of Contracting Officer Authority: Delegation shall be in writing and

on a Certificate of Appointment, signed by the GM/CEQO or CPRO to delegate

the authority, andshall specify:

e The activity or function authorized;

¢ Any limitations or restrictions of the scope of delegated authority to be
exercised (or the revised limitations or restrictions in any modification of the
authority), including any limitations set forth in applicable laws and
regulations;

o Duration of the delegation; and

e Delegation number.

Revocation of a Contracting Officer’'s appointment shall be in writing, unless
the written delegation or modification of authority contains a provision for
automatic termination or expiration. No revocation shall operate retroactively.

Any authority delegated may be suspended or revoked at any time and without
prior approval of the GM/CEO.

Contracting Officers, may in their discretion, recommend to the Chief
Procurement Officerauthorized representatives to assist in the administration
and management of specific aspects of a contract or project. Procedures
regarding the issuance and control of designations for Contracting Officer
Representatives (“COR”) and Contracting Officer Technical Representatives
(“COTR”) are addressed in §18-21.
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2-8 UNAUTHORIZED PROCUREMENTS

2-8A
1.01

1.02
1.03

PURPOSE

To modify BPM Section 2-8 to establish a process regarding ratification of
unauthorized procurement commitments found in the Best Practices Manual
(BPM).

To clarify that unauthorized procurement commitments must be ratified.

To update the approval authority for a ratification action.

2-8B SCOPE

2.01

2.02

2.03

According to the BPM, Authority procurement actions and decisions may only
be made bythose Authority employees authorized to do so. (BPM 2-8). If an
unauthorized procurement commitment is made, a ratification action must be
initiated by the respective Program Office responsible for the procurement
requirement in the form of a written request for processing to obtain final
approval of the ratification by the Head of Contracting Activity, the Chief
Procurement Officer and General Counsel.

No WMATA employee, contractor, agent, or consultant (collectively referred
to as “personnel) shall issue purchase orders, contracts (whether verbal or
written) or an agreement to ratify an unauthorized procurement or commitment
without:

(a) the approval of the Supervisor of the individual that committed the
unauthorizedcommitment;

(b) written assurance from the OMBS or CFO that sufficient funding is available.

(c) the approval of the General Counsel or designee; and
(d) the approval of the Chief Procurement Officer (CPRO)

According to Board Resolution 2011-30, the Board of Directors has delegated
unlimited procurement authority to the GM and the CPRO. The GM and CPRO
may further delegatethis authority. By virtue of this Policy Instruction, the GM
hereby delegates to the CPRO the power to ratify unauthorized procurement
commitments.

2-8C DEFINITIONS

2.04

“Unauthorized Procurement Commitment” refers to a procurement that is
not bindingsolely because the WMATA personnel who made it lacked the
authority to enter into a contract or agreement on behalf of The Authority. Only
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2.05

2.06

2.07

the GM, the CPRO, Contracting Officers, their delegates, or authorized
Purchase Cardholders acting within the scope of their authority are authorized
to enter into procurement agreements or make any modifications thereto on
behalf of WMATA.

“Ratification” refers to the process of receiving formal written approval of an
unauthorized procurement commitment.

“Requesting Office” means the department/office that is requesting
ratification in whichthe unauthorized commitment was made.

“Procurement Commitment” refers to any promise to obligate WMATA
funds and/or federal funds to purchase goods or services.

2-8D POLICIES AND PROCEDURES

(a)

WMATA is not bound by unauthorized procurement commitments unless they
are ratified. Unauthorized procurement commitments made by WMATA
personnel may only be ratifiedby the CPRO after receiving approval of funds
availability and legal sufficiency approval.

In order to receive ratification, the Requesting Office must submit a ratification
request, inthe attached format to PRMT.

The OMBS or CFO may approve a ratification request after s/he has, in
conjunction with the requesting office, identified funding sufficient to meet the
costs of the procurement commitment, if ratified. Assuming the OMBS or CFO
is able to identify such funding, thenthe OMBS or CFO shall certify that funding
is available, the type of funding and forward the ratification request to the
General Counsel for review of legal sufficiency.

The General Counsel will review the ratification request for completeness and
legal sufficiency and compliance with this Amendment. If satisfied that that the
facts do not indicate any attempt to defraud the Authority or to engage the
Authority in waste, abuse, or illegality; then the General Counsel may approve
the ratification. In the alternative, theGeneral Counsel may:

(i) Refer the matter to the Office of the Inspector General for additional
inquiry;

(i) Approve the request with recommendations, reservations, or
corrections, andforward it to the CPRO; and/or

(iii) Deny the request, provide a reason for the denial, and forward the
denial to theCPRO.

Ratification should not be viewed as an alternative to sound contracting
procedures conducted by Office of Procurement and Materials (PRMT). The
CPRO will review the ratification request. The CPRO may approve or deny the
request for any reason that theCPRO believes is in the best interests of the
Authority. However, unauthorized procurement commitments made to
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(f)

circumvent procurement statutes and regulations or to perpetuate fraud, waste
and/or abuse may not be ratified. The CPRO must find that thecommitment
resulted from an urgent or emergency need of the Authority, or from a
reasonable mistake of fact on the part of WMATA personnel. The CPRO must
also find that the contractor relied to its detriment on the apparent authority of
the WMATA personnel making the unauthorized commitment.

Ratifications shall not be effected if the resulting contracting action would not
otherwise be proper. Examples include instances when funds are not available
for the obligation, unauthorized commitments made to perpetuate fraud, waste
or abuse, or if WMATA wasotherwise prevented by law from acquiring the
supplies delivered or the services provided.

2-8E RESPONSIBILITY

The following documentation is necessary in order to process a ratification in the Office
of Procurement.

(@)

(b)

Requesting Office. This office is responsible for the completion of the process
shown below. Completion of the requisite documentation is necessary for the
CPRO and General Counsel’'s approval. However, completion of this
documentation, itself does not require approval from either the CPRO or the
General Counsel:

(i) A statement signed by the individual who made the unauthorized
procurement commitment, or in the case where the person is no longer
employed by WMATA, the statement shall be prepared by a person
gathering the facts about the incident,describing the circumstances,
including the reason that standard contracting/ procedures were not
followed. The statement shall also identify the bona fide WMATA
requirement which necessitated the commitment, the benefit(s)
receivedby WMATA, its value, the relevant dates, and any other
pertinent facts, as stated in the attached form. (See, Appendix “B”).

(i) Contractor supporting data, including original invoices and other
documents that substantiate the transaction. In addition, PRMT may
request that the contractor provide a letter explaining why the firm
provided the product/service without a signed order or contract to
authorize the procurement.

(iii) A complete purchase request to authorize funding for the unauthorized
procurement commitment, certifying that funds are currently available;
and

(iv) Documentation verifying fairness and reasonableness of price, based
on evaluation of actual costs incurred.

Chief Financial Officer/or OMBS Officer

The OMBS or CFO is responsible for certifying the availability of funding in
advance of approval of a ratification request. The OMBS or CFO will assist the
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requesting office in the identification, and if necessary, reprogramming, of
funding to address the costs associated with the requested ratification.

The OMBS or CFO may refuse to certify a ratification request until funding has
been identified sufficient to meet the costs associated with the request.

(c) General Counsel. This office is responsible for review and approval of the
legal sufficiency of the ratification request documentation.

(d) Office of Procurement. The CO is responsible for review of any of the
contractor’s incurred costs according to the cost principles outlined in FAR part
31. After analyzing the documentation submitted by the Requesting Office,
the CPRO, or a warranted contracting officer, will substantiate the following:

(1) A valid requirement for the supplies/services existed at the time of the
unauthorized commitment;

(2) Supplies/services were provided to and accepted by WMATA. WMATA
obtained or will obtain a benefit resulting from the unauthorized
commitment;

(3) Standard acquisition procedures could have been used for this acquisition;

(4) The contracting action resulting from the ratification would have
otherwise been proper if made by an authorized Contracting Officer,
his delegate or an authorizedPurchase Cardholder;

(5) Funds are currently available to ratify the unauthorized procurement commitment
(6) The price is fair and reasonable.

(7) If approved, PRMT will prepare a proper contracting action. This action
will includethe following text:

STATEMENT OF RELEASE

In consideration of the (delivery/purchase/task order or contract) which
is agreed to as complete payment for (supplies or services) provided
on (date), the Contractor hereby releases WMATA from any and all
liability for further claims attributable to such facts and circumstances
giving rise to this (delivery/purchase/task order or contract).

(8) If disapproved, PRMT shall consult with the Office of General Counsel
(COUN) before further action is taken with the contractor.

2-8F ENFORCEMENT

The CPRO is responsible for the enforcement of this section. Violation of this policy
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regarding unauthorized procurement commitments for the first time will result in a
written warning to all non- represented personnel involved. Non-represented
personnel who become repeat offenders maybe subject to any disciplinary action
imposed by the CPRO, in consultation with the Department of Human Capital (HC)
and the employee’s supervisor, up to and including termination of employment. For
represented personnel, the CPRO will consult with the appropriate union
representative prior to imposing anydiscipline. Contractor personnel who engage in
unauthorized procurement commitments may be subject to immediate termination.

2-8G RELATED POLICIES, REGULATIONS & RESOLUTIONS
(a) Board Resolution 2011-30
(b) Policy on Delegations for Written Agreements

(c) Best Practices Manual

2-8H LIST OF APPENDICES, ATTACHMENTS OR FORMS

(a) Determination Form for Determination to Ratify an Unauthorized Procurement Commitment

(b) Create CLM Request for a Ratification Job Aid
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ATTACHMENT A

DETERMINATION TO RATIFY AN UNAUTHORIZED COMMITMENT

Unauthorized commitment means an agreement that is not binding solely because the
Government representative who made it lacked the authority to enter into that agreement on
behalf of the Government. "Ratification," means the act of approving an unauthorized
commitment by an official who has the authority to do so. For WMATA the ratification official is
the Chief Procurement Officer.

Part I. Background (The person that committed the unauthorized action or the person
doing the fact finding on this case shall describe the situation and actions that caused the
unauthorized commitment.

1. Unauthorized Commitment (If known, enter the name and contact information for the
individual who committed the unauthorized act.

2. Location:

3. Describe the service that was performed or the supply that was obtained:

4. Contracting Office: Washington Metropolitan Transit Authority Procurement

5. Unauthorized Commitment Amount: $

6. Vendor Name, Address, and Phone Number:
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10.

11.

Contract Number: (Enter N/A or include contract number if the action is against an existing
contract or a contract where the period of performance may have expired and work continued):

Period of Performance of the services or delivery date of the supply:

Reason for Unauthorized Commitment/Statement of Facts and Circumstances: (This should
be a complete, yet concise description of the events related to the commitment. Provide all
relevant details, including personnel involved and dates):

Describe whether there was a bona fide WMATA need for the supply or services and benefit
received by WMATA:

Attach supporting documentation: Original invoices and other documents that substantiate the
transaction, purchase description. Comment on whether you believe the price is fair and
reasonable based on current market conditions or other factors such a previous purchase.

(Name and Signature) Date

Part Il. To be completed by Supervisor of the individual that committed the unauthorized
action or of the individual completing the fact-finding report on this case:

1.

Statement of Facts and Circumstances: (Comment on the factors cited in Part | above. State
whether you concur with ratification of the act or non-concur with ratification.)
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2. State what action(s) have been or should be taken to ensure this situation does not happen
again.

3. Have prepared a valid purchase request in the amount of the unauthorized commitment being
processed. Route the purchase request for review and approvals as done for routine PR
processing.

(Name and Signature) Date

Part lll. To be completed by the OMBS delegate to the CFO or the CFO:

| certify funds ARE or ARE NOT available if the above action is ratified. Verify whether
the funds available are Capital or Operating.

(Name and Signature) Date

Part IV. Determination in Accordance with Information Required by the BPM (To be
completed by the Contracting Officer):

1. Services/supplies have been provided to and accepted by WMATA or WMATA otherwise has
obtained or will obtain a benefit resulting from performance of the unauthorized commitment.
Yes O No O

2. Resulting contract would otherwise have been proper. Yes O No O

3. Paymentis recommended. Yes U No O
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5. Funds are available. Yes O No O

6. The ratification is in accordance with all limitations described under WMATA procedures. Yes
O No O

Based on the information contained herein, ratification of this unauthorized commitment is
recommended.

Recommended O Not Recommended O

(Contracting Officer's Name and Signature) Date

Part V. To be completed by the General Counsel or delegate:

Based on the information contained herein,

a. O ratification IS O IS NOT considered legally sufficient: Narrative comments:

b. O ratification IS recommended: Narrative comments:

O IS NOT recommended: Narrative comments:

(Name and Signature) Date
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Part VI. To be completed by the WMATA Chief Procurement Officer (CPRO)

Based on the information contained herein, | make the following determinations and findings:

a. The purchase, if properly executed, would have been valid and benefit was
received by WMATA.

b. Prices for this ratification are considered fair and reasonable.

C. Pursuant to my authority under BPM as amended by the GM delegation of

ratification authority to the Chief Procurement Officer, and based on all factors
cited in this document, ratification of the unauthorized commitment action is:

APPROVED (| DISAPPROVED (]

| direct the Contracting Official, , to proceed with issuance of an
appropriate contracting action to generate an award and move quickly to ensure payment to the
supplier/service provider.

Chief Procurement Officer
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ATTACHMENT B

Introduction: This job aid demonstrates how to enter a procurement request for a ratification.
The MOD OTHER request type is used for ratifications.

For a ratification, the Program requester enters the request, but Procurement marks it as a
ratification. The table below outlines the ratification process.

Step 1 - Program

Program creates a MOD OTHER Procurement Request and submits
to Procurement.

Program notes in the request description that this is a ratification.
Program provides details of the ratification in the SOW.

Program does NOT mark the request as a Ratification. Procurement
makes the final determination whether the request is a ratification.

Step 2 -
Procurement

Procurement marks the request as a Ratification and submits back
to Program.

When Procurement marks the request as a Ratification, the system
adds the Ratifications document to the request.

Step 3 - Program

Program completes the Ratification document.
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Step 1 - Program

_ Menu -

My Homepage ~

Search in Menu | Q

My Worklist Summary Query Viewer Process Monitor

= E

Step

Action

Begin navigating to the Pre-Solicitation page by clicking the
NavBar.

// Menu

N i QD

C)

Recently Visited

VY

Favorites
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Step | Action

2. Click the Menu icon.

NavBar: Menu {5}

®
E WMATA CLM >

Recently Visited
E WMATA Elec. Payments >
Step | Action

3. Click the WMATA CLM menu item.

WMATA CLM

E Change Request >
E Inventory 7
E Plan Of Contract >
El Pre-Solicitation ?
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Step | Action

4. Click the Pre-Solicitation menu item.

Menu > WMATA CLM

Pre-Solicitation

= Milestone Dashboard
= Pre-Solicitation

Step | Action

5. Click the Pre-Solicitation menu item.

Pre-Solicitation

Find an Existing Value Add a New Value

Business Unit: WIMATA D),
Frocurement Request#  NEXT
Request Type: Q.
Expected Confract Value: 0.00
Requesting Department: o'}
Point Of Contact:

Frocurement Group:

Procurement Initiation Date:

E@p

Procurement Award Date:
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Step | Action

6. The Pre-Solicitation page displays.

< My Homepage Pre-Solicitation

Pre-Solicitation

Find an Existing Value || Add a New Value

*Business Unit: WMATA|Q

tent Request #  NEXT

Request Type: (<}

Expected Contract Value: 0.00
Requesting Department: Q

Point Of Contact: Q
Procurement Group: Q

Procurement Initiation Date: 5

Procurement Award Date: )

Add

Note: You can add the Pre-Solicitation to your Homepage by clicking the
Actions > Add to Homepage menu items. Once the tile is on your
Homepage, you can navigate to Pre-Solicitation with one click of the tile.

®_Q

Search

[ Add To Homepage

Add To NavBar

Add To Favorites

My Preferences

Sign Out

Pre-Solicitation

Find an Existing Value Add a New Value

Business Unit: WMATA |G,

Procurement Request # MEXT

Request Type: a

Expected Coniract Value: 0.00
Requesting Department: ')

Point Of Contact: a
Procurement Group: Q.

Procurement Initiation Date: E

Procurement Award Date: B

Add
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Step Action
1. Click Add.
Program

Procurement Request

Business Unit: WMATA Request Date: 12/28/2020 Procurement Request Status: Open
Procurement Request #: NEXT Qriginator: Susan McDonough Procurement Package Status: Not Ready
Required Dates Plan ID Q
*Title:  |MTPD Uniforms £
*Program Initiation Date: 01/15/2021 |[3)
*Scope of Work Summary: o *Requested Award date: 06/25/2021 |z
This is a ratification. K-

This is a ratification

same specifications

additional set of uniforms was needed and was added to the original “Request Type: MOD-OTHER Q
request of 30 uniforms. See original request below. Modification Source
Original request: Contract ID FQ10166 Q

New uniforms are need to accommodate additional staff to the
workforce in the past six months. The new uniforms must meet

*Expected Contract Value: 600,000.00 Funding Source:
to a request for 30 new MTPD uniforms. An - 9

for exiting uniforms.

Step | Action

2. Enter a title in the Title field. The title should be a few words that capture
what the request is for.

3. Indicate this is a ratification in the Scope of Work Summary field. This
field has a character requirement of 140-2,000 words.

4. Enter a Program Initiation Date. This is the date the request package
should be completed and ready for Procurement to process.

5. Enter a Requested Award Date. This date is based on the Procurement
Administrative Lead Time (PALT).
Note: See a complete chart of PALT dates at the end of this document.

6. Enter the total amount of the request in the Expected Contract Value
field.
Note: Be sure to be as accurate as possible with this amount. Once you
save the request, this amount cannot be edited.

7. Select MOD OTHER from the Request Type field.

8. Select the applicable source document from the Modification Source
field.
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*Requesting Department: @Q Metro Transit Police Dept
*Procurement Group: Q. Metro Police Department
Procurement Manager: E025757 Anderson, Monique M
Point OF Contact: [Do47437 Susan McDonough
On Behalf of Department: Q
*Commeodity Code:
*Requested Funding Type: OFERATING o
Step | Action
9. Enter a Requesting Department field.
10. Enter the Procurement Group field.
11. Enter the Point of Contact. This is someone who can work the mod on

your behalf. The person must have the same requesting role as you.

12. Leave the On Behalf of Department field blank.

13. Select the Commodity Code.

14. Select the Requested Funding Type.
Note: If you select capital funds, you need to enter a Project ID.

Comment

MTFD Uniforms

&€

Existing Comments

Generate Procurement Package

Cancel Procurement Request
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Step

Action

15.

Enter comments in the Comment field.

16.

Click Save.

[Anderson, Monique T

Sug

Message

You will be able to submit the request fo Procurement after creating the SOW document. (32060,930)

You will be able to submit the request fo Procurement after creating the SOW document. Click on the Generate Procurement package
to complete SOW.

Step Action
17. Click OK to accept the message.
Comment

€

Existing Comments

[Susan McDonough 2020-12-17-08.42 .34 000000]
MTPD Uniforms

Save

Cancel | Generate Procurement Package | Cancel Procurement Requast
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Step Action

18. Click the Generate Procurement Package button.

Note! Check your entries before generating the Procurement Package.
Once the package is generated, most entries cannot be changed.

usan McDonough

Message

Procurement Package Generation (32060,128)

Package details will be generated based on inputs provided and fields will not be editable. Do you want to proceed ahead?

Mo

Step Action
19. Click Yes.

Procurement Package

Description CreateModify Eﬁ;ﬁ;‘:“ Status Last Updated
Scope, ICE Document I Create a Scope. ICE Document I
Requisition Create a Regmsﬁl’on
Insurance Requirement (by RISK) Create an Insurance Requirement Document
Refresh Use Refresh Button to refresh Procurement Package Values.

Step | Action

20. The next step is to create the Scope, ICE document for a MOD.

See the Create Procurement Request Document - SCOPE, ICE job
aid for these steps.

Procurement Package

Description Create/Modify Reference number Status Last Updated
Scope, ICE Document Modify Scope, ICE, SEF Document SOW0008307 Draft 12/17/2020
Requisition Create a Requisition

Insurance Requirement (by RISK) Create an Insurance Requirement Document

Use Refresh Button to refresh Procurement Package Values.
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Step | Action

21. After creating and submitting the SCOPE, ICE document, click Refresh
To update the status to Draft.

4

Existing Comments

MTPD Uniforms

[Susan McDonough 2020-12-17-08.42.34.000000]

Save Cancel

Generate Procurement Package Cancel Procurement Request

Submit & Notify Procurement |

Step | Action

22. Click the Submit & Notify Procurement button.

Step 2 — Procurement

When Procurement receives the request, they mark the request as a Ratification from
the Procurement tab. The two screens below show the fields Procurement completes.

= T T =T

Program Procurement

Procurement Request

Business Unit:
Procurement Request #:

Title:

Scope of Work Summary:

WMATA
CACCS17014

Request Date: 03/22/2017
Originator: Collins, Jennifer H

Required Dates

Program Initiation Date:

2] | Requested Award date:
Expected Contract Value:
Request Type:

Modification Source
Contract ID

Procurement Request Status:
Procurement Package Status:

Funding Source:

MOD-OTHER

Contract
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Step Action

23. Click the Procurement tab.

Contract Personnel

*Procurement Manager: E013191 &} Stewart, Christopher
*Contract Administrator: E013508 @ Blanton,Alicia

Anderson, Monigue M

E025757 a,

Assigned Options:
Ratification

Full and Open
Competition
Include RISK <

DOT Safety Sensitive =

(OHAW)

®yes OUNo
Oves @No

®yes OUNo

Yes W

*Contract Manager: DOT Safety Sensitive |Revenue Service v
*Contract Officer: [E025757 ___ ]@  Anderson, Monigue M Code
Socio-Economic Program - Procurement
Step | Action
24. Enter the Contract Administrator.
25. Click the Contract Manager.
26. Click the Contract Officer.
27. Mark the “Yes” Ratification radio button.
28. Mark the applicable option for Full and Open Competition.
29. Mark the applicable option for Include RISK.
30. Mark the applicable option for DOT Safety Sensitive (OHAW).
Comment
Marking the request as a Ratification El
&
Existing Comments
[Susan McDonough 2020-08-26-10.47.46.000000] 2
Requesting additional funds v

Pushback PRN

Save

Cancel

Submit & Notify Program
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Step | Action
31. Enter comments in the Comment field.
32. Click Save.
33. Click the Submit & Notify Program field.
' o N =% |
o = = |
Il Message
Create/Md Please confirm you selection. (32060,417)
Modify S¢
Create a| You have override the "Assigned Option' selected by the Program, the change will accordingly generate documents for
Create ar] Program to be completed. Do you want to continue?
Yes No
)
Step | Action
34. Click Yes to confirm your selections in the Assigned Options section.
Procurement Package
Description Create/Modify Reference number Draft Last Updated
Scope, ICE, SEF Document Modify Scope, ICE, SEP Document S0W0007625 Draft 081072020
D&F Document Create a Determination and Findings Document
Requisition Create a Requisition
Insurance Requirement (by RISK) Create an Insurance Requirement Document
Ratification Document Create Ratification Document
Comment
Updating funds o F
€&
Existing Comments
[Susan McDonough 2020-08-10-12.39.00.000000]
Updating funds
Pushback PRN Save Cancel Submit & Mofify Program
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Step | Action

35. The Ratification document is now added to the Procurement Package.

End of procedure.

Step 3 — Program

After Procurement marks the request as a Ratification, you need to access the request and complete the
Ratification document.

Main Menu > WMATA CLM > Pre-Solicitation > Pre-Solicitation
Management

Main Menu -
2|
3 WMATA CLM 3 Change Request *
3  WT Conversion 53 nventory '
(1 Matsrial & Labor Cost§ 1  Manage Vendors '
C1  WMATA Maximo Intertq —  Milestone Setup '
(1 WMATA Fuel Reporing —  Plan Of Contract d
£1 WMATA Reports (3  pre-Solicitation = | Pre-Solicitation Management |
3 WMATA Processes B3 Reports = pre-solictation
1 WMATA Elec. Paymentl (1 Stb-Contraclor and Prg = Pre-Solicitation Admin
£  WMATA Lease Trackind —  ‘Socio-Economic Progra 5] Milestone Dashboard
(3 Emplovee Self-Service v |
Step Action
1. Navigate to the Pre-Solicitation Management page using this menu
path:

Pre-Solicitation Management

*Business Unit:
Procurement Request #:
Request Type:

Contract Type:

Procurement Request Status:
Title (begins with):
Date Filters

Request From Date:

Program Initiation Date:

WMATA

121172020 5]

Q

asy
Q

Expected Contract Value:
Requesting Department:
Point Of Contact:

Procurement Group:

Procurement Package Status:

Contract Administrator:

To Date: EJ

B To Date: [

EF m
Save Search Criteria Delete Saved Search

Requested Award date:

,oI,o,o,o

STAL ATAL SRS A4S 4TaS

Originator:

Funding Type:

Contract ID

DOT Safety Sensitive (OH
Include RISK

COTR

Eﬂ To Date:
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Step Action

2. Enter search criteria to find the procurement request you need and click
the Search button.

Results
Procurement Procurement - Expected
R I Title Request Package T Funding Type HEL A Contract Criginator Paoint of Con|
Request & Status Status Type Department v jye
| B MOD- Susan Susan
CMTPD21015|MTFD Uniforms  In Process Mot Ready OTHER OFERATING MTFD 600000.00 McDonough McDonough
Find an Existing Value | Add a New Value
Step Action
3. Click the link for the procurement request you need.
Procurement Package
Description Create/Modify Reference number Status Last Updated|
Scope, ICE Document Modify Scope. ICE, SEP Document S0W0008307 Draft 12/17/2020
Requisition Create a Requisition
Insurance Requirement (by RISK) Create an Insurance Requirement Document
Ratification Document Create Ratification Document
Refresh Use Refresh Button to refresh Procurement Package Values.
Step Action
4, Click the Create Ratification Document link to create the document.
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Add a Document

Source Transaction: Ad Hoc
SetlD: SHARE
Document Type: Ratification Template
Ad Hoc ID: NEXT
*Description: |Payment on Contract |
| Add a Document |
Step Action
5. Enter a description for the Ratification document.
6. Click the Add a Document button.

Create Document

Source:

SetiD:

Document Type:

Configurator 1D:

*Description:

*Administrator:

Sponsor:

*Begin Date:

*Approving Department: 15220 Q)

Ad Hoc Refurn to Document Search
SHARE Ad Hoc ID: RTFOO00003

Ratification Template

WT CL RATIFICATION Rafification Template

Payment on Confract

D047437 Q susan McDonough
aQ

1217/2020  |[5] Expire Date: &

I Create Document

I T Intermal Contacts/Signers
External Contacis/Signers

Document View Access

Vi Svnnnrtinn Dincomante

Step Action
7. Enter an approving department.
8. Click Save.
9. Click the Create Document button.
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Document Management

SetlD:
Document Type:
Description:

Administrator:

SHARE Ad Hoc 1D:
Ratification Template
Payment on Coniract

Susan McDonough

Sponsor: Department:
Begin Date: 1211712020 Expire Date:
Version: 0.00 Created On:
Status: Draft Last Modified On:
View and Edit Options: Review and Approval:
View Document Route Internally
I Edit Document I Preview Approval
Submit for Approval

Add Attachments/Related Documents

RTF0000003

1217020 11:2TAM
1217020 11:2TAM

Return to Document Search

Document Details

Other Document Actions:
Send to Contacts

Refresh Document

Recreate Document

Step

Action

10.

Click the Edit Document button.

Do you want to open or save SHARE_RTFO000003_0.00.5¢m| from f3pfspar.wmata.com?

Step

Action

11.

Click Save to save the document to your computer.

Do you want to open or save SHARE_RTFO000003_0.00.2xm! from f3pfspar.wmata.com?

Page | 33




Step Action

12. Click Open to open the procurement record in Word.
Note:

e You need to open the document in Word. If Word is not the default program, please
see the How to Resolve PS Document Opening Error job aid.

e Do not change the xml file extension or the file name. Changing the
xml or file name will cause the upload to error out.

Washington
Metropolitan
Area
Transit

metro Ratification Document Authority

Project Title: MTPD Uniforms
PRN ID: CMTPD21015

Ratification ID: RTF0000003
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Step Action

13. Update the ratification document as needed.

An unauthorized commitment means an agreement that is not binding solely because the
person who made it lacked the authority to enter into that agreement on behalf of the
Washington Metropolitan Area Transit Authority (WMATA). "Ratification,” means the act of
approving an unauthorized commitment by an official who has the authority to do so. For
WMATA the ratification official is the Chief Procurement Officer.

Part I. Background (The person that committed has knowledge of the facts or the person doing

the fact finding on this case shall describe the situation and actions that caused the unauthorized
commitment.)

1. Unauthorized Commitment (If known, enter the name and contact information for the
individual who committed the unauthorized act.)

2. Location

3. Describe the service that was performed or the supply that was obtained:

4. Contracting Office: Washington Metropolitan Transit Authority Procurement
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Step Action

14. Above is an example of Page 1 of the Ratification Document cover
page.

Part Il. To be completed by Supervisor of the individual that committed the unauthorized
action; person who bas knowledge of the unauthorized action; or of the individual
completing the fact-finding report on this case:

1. Statement of Facts and Circumstances: (Comment on the factors cited in Part | above.
State whether you concur with ratification of the act or non-concur with ratification.)

2. State what action {s) have been or should be taken to ensure this situation does not
happen again.

3. Have prepared a valid purchase request in the amount of the unauthorized
commitment being processed. Route the purchase request for review and approvals
as done for routine Procurement Requisition (PR) processing.
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Step

Action

15.

Above is an example of Page 2 of the Ratification Document cover page.

16.

Save and close the document.

Document Management

SetlD:
Document Type:
Description:
Administrator:
Sponsor:

Begin Date:

Version:
Status:

SHARE

Rafification Template
Payment on Coniract

Susan McDonough

1211772020

0.00
Draft

View and Edit Options:
View Document

| Check In

Cancel Check Out

Ad Hoc ID:

Department:

Expire Date:

Created On:

Last Modified On:

Checked Out On:
Checked Out By:

Review and Approval:

Approval Details

Internal Contacts/Signers
External Contacis/Signers

Document View Access

RTFO000003

1217720 11:27AM
1217720 11:44AM
1217720 11:44AM
D047437

Return

Documer

Other Do|
Generati

View Sup

Step

Action

17.

Click the Check In button.
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Check In Document

Select the desired versioning option and enter a brief description describing the changes. Click the OK button fo proceed and you will then be prompted to enter
filename for where the file you are checking in resides.

SetlD: SHARE Ad Hoc ID: RTFOO00003
Version: © Minor Version (0.01)
(®) Major Version (1.00)
“Comments: Check In: g

Gancel

Step | Action
18. Click OK.

Check In Document

? Help

C:\Users\C047437\Downloads\SHARE_RTF0000003_([ Browse... |

Upload Cancel

i

Step Action

19. Click the Browse button and select the Ratification document.

20. Click Upload.
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Document Ma nagement Return to Document Search
SeflD: SHARE Ad Hoc ID: RTFO000003
Document Type: Ratification Template
Description: Payment on Confract
Administrator: Susan McDonough
Sponsor: Department:
Begin Date: 12172020 Expire Date:
Version: 1.00 Created On: 12117120 11:27AM Document Details
Status: Draft Last Modified On: 1217120 11:50AM
View and Edit Options: Review and Approval: Other Document Actions:
View Document Route Internally Send fo Contacts
Edit Document PSR Y P Refresh Document
i Recreate Document
Add Attachments/Related Documents I Submit for Approval |

Step | Action

21. You can submit the Ratification document once the SOW and Requisition are approved.

End of procedure.

Page | 39



2-9 ORGANIZATIONAL CONFLICTS OF INTEREST

(a) Definition An “organizational conflict of interest” means that because of other
activities orrelationships with other persons, a person is unable or potentially
unable to render impartial assistance or advice to WMATA, or the person’s
objectivity in performing the contract work is or might be otherwise impaired,
or a person has an unfair competitive advantage. An organizational conflict of
interest occurs when any of the following circumstances arise:

i. Lack of Impartiality or Impaired Objectivity When the contractor is
unable, or potentially unable, to provide impartial and objective
assistance or advice to the recipient due to other activities,
relationships, contracts, or circumstances. Such an organizational
conflict of interest would occur, for example, if the service the
contractor is to perform under a contract with WMATA might involve that
contractorin evaluating its own performance or the performance of an
affiliate under anotherWMATA contract.

ii.  Unequal Access to Information The contractor has an unfair competitive
advantagethrough obtaining access to nonpublic information during
the performance of an earlier contract. Such an organizational conflict
of interest would occur, for example, in the contractor’s service under
a prior contract gave it access to nonpublic, proprietary information of a
company competing with it for a subsequentcontract. It merits note that
relevant case law makes clear that no unfair competitive advantage is
created by an offeror’s prior performance of a particular requirement.
WMATA is under no obligation to equalize other offerors with an
incumbent by providing information in the hands of the incumbent due
to prior performance of the requirement.

iii. Biased Ground Rules During the conduct of an earlier procurement, the
contractor has established the ground rules for a future procurement by
developing specifications, evaluation factors, or similar documents. To
ensure objective contractor performance and eliminate unfair
competitive advantage, contractors that develop or draft specifications,
requirements, statements of work, invitations for bids and/or requests
for proposals shall be excluded from competing for such procurements.

(b) Prohibition Against Organizational Conflicts of Interest: WMATA shall analyze
each planned acquisition in order to identify and evaluate potential
organizational conflicts of interest as early in the procurement process as
possible, and avoid, neutralize, or mitigatepotential conflicts before contract
award. In any instance in which WMATA first becomes aware of an
organizational conflict of interest after contract award, it shall conduct a review
to determine whether the organizational conflict of interest was reasonably
foreseeable and should have been identified by the contractor prior to award.
In an instance where WMATA first becomes aware of an organizational conflict
of interest after award, the ChiefProcurement Officer may in his/her discretion
terminate the contract or, if reasonably possible, take appropriate steps to
avoid, neutralize or mitigate such organizational conflictof interest.

(c) Identifying and Addressing Organizational Conflicts of Interest The contracting
officer and designated COUN attorney shall analyze every planned
procurement to determine whether there is an opportunity for an actual or
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apparent conflict of interest. The clause shown in the following subsection
requiring offerors to identify any potential or actual organizational conflict of
interest shall be included in all solicitations, absent a written determination by
the contracting officer and the cognizant COUN attorney that there is no
opportunity for an actual or apparent conflict of interest and such a clause is not
necessary for the procurement. In any instance where a potential or actual
organizational conflict of interest is identified, the procurement shall be
reviewed by the Chief Procurement Officerand the General Counsel. The
Chief Procurement Officer shall be responsible for ensuring that such
organizational conflict of interest is appropriately avoided, neutralized or
mitigated. The Chief Procurement Officer shall not act to address an
organizational conflict of interest without concurrence from the General
Counsel.

(d) Contract Clause Regarding Conflicts of Interest: Contractors are expected to
notify WMATA to what they believe to be potential conflicts of interest and to
offer a workable solution. To alert contractors to and prevent conflicts of
interest, Contracting Officers shallrequire that the following clause be inserted
in all solicitations, absent a written determination by the contracting officer and
the COUN attorney that there is no opportunityfor an actual or apparent conflict
of interest and such a clause is not necessary for the procurement:

CONFLICT OF INTEREST

In the event that a bidder/proposer believes that it or any of its potential
subcontractors may have an organizational conflict of interest (a
situation in which it may be perceived to enjoy an unfair competitive
advantage, or which may impair its objectivity in performing the
contract work), it shall notify the Contracting Officer in writing,
identifying the nature and circumstances of the perceived conflict and
proposing appropriate measures to eliminate or mitigate the situation.
The Contracting Officer will review the circumstances and the proposed
mitigation and notify the bidder/proposer accordingly, determining that
no mitigation is required, or accepting the proposed measures, or
recommending additional measures, or thatthe conflict cannot be
mitigated. The failure of a proposer to identify such perceived conflicts
may result in the proposer being disqualified from the competition, or
any contract award being rescinded or terminated for default. Should
a successful proposer identify after award a conflict which it could not
reasonably have anticipated prior to award, it shall promptly notify the
contractingofficer, who shall consider steps to mitigate or eliminate the
conflict. Should no such steps be feasible, the Contracting Officer may
terminate the contract in accordance with the contractual provisions
regarding termination for the convenience of the Authority.

2-10 STANDARDS OF CONDUCT

(a) Authority procurements shall be conducted in a manner above reproach and,
except as authorized by law, with complete impartiality and without preferential
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treatment. The Compact (Article 11l Section 10) provides in part that no Director

(“Director” as used in thisSection refers to any member of the Authority’s Board

of Directors), Officer, or employeeshall:

¢ Have a financial interest, either directly or indirectly, in any contract, sale,
purchase, lease or transfer of real or personal property to which the Board
or the Authority is a party; and

e In connection with services performed within the scope of his official
duties, solicit or accept money or any other thing of value in addition to the
compensation or expensespaid to him by the Authority.

(b) The Compact further provides that:

e Any director, officer or employee who shall willfully violate any provisions of
this sectionshall, in the discretion of the Board, forfeit his office or
employment; and

e Any contract or agreement made in contravention of this section may be
declared voidby the Board.

(c) It is the policy of the Authority that all personnel shall perform their official
duties in such manner as to avoid even the appearance of a conflict of interest.
No employee, officer, agent, or board member, or his or her immediate family
member, partner, or organizationthat employs or is about to employ any of the
foregoing may participate in the selection, award, or administration of a
contract if a conflict of interest, real or apparent, would be involved. Such a
conflict would arise when any of those previously listed has a financial or other
interest in the firm considered for selection or award. This provision is
applicableto individuals involved in any aspect of the acquisition lifecycle,
including but not limited toserving on a Technical Evaluation Team (TET).

(d) No employee, officer, agent, or board member may solicit or accept gratuities,
favors, or anything of monetary value from contractors or parties to
subcontracts. Policy/Instruction
7.8.10 (“P/1 7.8.10") establishes the Authority’s Standards of Conduct and
defines its policyon conflicts of interest, gratuities, negotiation for employment,
post-Authority employmentrestrictions and related matters. This regulation
applies to all Authority personnel in the exercise of their Authority duties. All
procurement personnel must ensure that they complete the 7-8-10-3 (The
Confidential Statement of Affiliations and Financial Interest) form on an annual
basis and are familiar with and follow the requirements of P/l 7.8.10 asrevised.

(e) Any violation of these standards may be cause for disciplinary action, including
dismissal,if appropriate. In order to assure that contractors are put on proper
notice, Contracting Officers shall insert, in all contracts, the General Provision
articles titled “Officials Not to Benefit” and “Gratuities”, which are prescribed in
Chapter 23 — Procurement Forms and Provisions.

2-11 REPORTING OF SUSPECTED IMPROPER OR UNLAWFUL CONDUCT

(a) Contracting Officers shall report to the CPRO suspected improper or unlawful
conduct in connection with procurement activities, including suspected anti-
trust violations, as soon as practicable after discovery, including:
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¢ Identical bids when the procurement is estimated to exceed the simplified
acquisitionthreshold.

e Bids containing evidence of anti-trust law violations. In this case, the
CPRO shall consult with COUN as soon as practicable, to ascertain
whether a reasonable basis exists for believing that collusion has occurred
amongst any businesses, for purposesof defrauding the Authority. The
CPRO should notify the Authority’s Transit Police Department and the
Office of the Inspector General after consulting with COUN.

(b) Practices or events that may include violations of anti-trust laws include the following:

e The existence of an “industry price list” or “price agreement” to which
a contractorrefers in formulating its offer;

e A sudden change from competitive bidding to identical bidding;

e Simultaneous price increases or follow-the-leader pricing;

¢ Rotation of bids or proposals, so that each competitor takes a turn in
sequence as thelow bidder, or so that certain competitors bid low only on
some sizes of contracts andhigh on other sizes;

¢ Division of the market, so that certain competitors bid low only for contracts
solicited by certain agencies, or for contracts in certain geographic areas or
on certain products,and bid high on all other contracts;

e Establishment by competitors of a collusive cost or price estimating system;

e The filing of a joint bid by two or more competitors when at least one of the
competitorshas sufficient technical capacity and/or productive capacity for
performance, unless such joint bid is for the purpose of promoting the
Authority’s Disadvantaged BusinessEnterprise (‘DBE”) Program (Chapter
7).

e Incidents suggesting direct collusion among competitors, such as the
appearance of identical calculations or spelling errors in two or more
competitive offers, or the submission by a single firm of offers for other
firms; or

o Assertions by employees or former employees, or competitors or
proposers, that an agreement to restrain trade exists.

2-12 PROHIBITION AGAINST CONTINGENT FEES

(a) “Improper influence”, as used in this section, means any influence that induces
or intendsto induce an Authority employee or office to give consideration to or
to act regarding an Authority contract on any basis other than the merits of the
contract. To prevent the actualor attempted exercise of improper influence by
a contractor, their agents orrepresentatives upon Authority personnel for
purposes of obtaining Authority contracts, each solicitation shall:

e Contain language giving notice to prospective contractors of the prohibition
against contingent fee arrangements; and
e Require contractor agreement to a covenant against contingent fees.

(b) Contracting Officers shall not award any contract to a contractor that has made
arrangements to pay a contingent fee or other consideration for soliciting or
obtaining a contract unless the contingent fee arrangement is between
contractors and their bona fideemployees or agencies.
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(c) If a Contracting Officer has reason to believe that a prospective contractor is
or has beeninvolved in a contingent fee arrangement, the Contracting Officer
shall inform the CPRO,in writing, including any evidence or documentation of
the alleged agreement. If the CPROdetermines that a prospective contractor
has entered into an agreement to pay a prohibited contingent fee, the
Contracting Officer shall notify the prospective bidder that itis no longer eligible
for award of the contract. If the CPRO determines that the contractorhas
already paid a prohibited contingent fee under an existing contract, the
Contracting Officer shall terminate such existing contract or take other
appropriate remedial action.

(d) To prevent contingent fees, Contracting Officers shall require that the following
clause be inserted in the Representations, Certifications, and
Acknowledgements section of all solicitation documents:

COVENANT AGAINST CONTINGENT FEES

The Contractor warrants that no person or selling agency has been
employed or retained to solicit or secure this Contract upon an
agreement or understanding fora commission, percentage, brokerage,
or contingent fee, excepting bona fide employees or bona fide
established commercial or selling agencies maintained by the
contractor for the purpose for securing business. For breach or violation
of thiswarranty, the Authority shall have the right to annul this Contract
without liability orin its discretion, to deduct from the Contract price or
consideration, or otherwise recover, the full amount of such
commission, percentage, brokerage or contingentfee. By submission
of this [bid or proposal] the [bidder or proposer] certifies, and in the
case of a joint [bid or proposal], each party thereto certifies as to its
own organization, that in connection with this procurement:

(a) It[]has, [] has not, employed or retained any company or persons
(other than a full-time, bona fide employee working solely for the
[bidder or proposer])to solicit or secure this contract, and

(b) It[] has, [] has not, paid or agreed to pay any company or person
(other thana full-time, bona fide employee working solely for the
[bidder or proposer]) any fee, commission, percentage, or
brokerage fee contingent upon or resulting from the award of this
contract.

2-13 REVOLVING DOOR RESTRICTION

(a) General: Contracting Officers must give notice to contractors that they are not
to offer employment to any officer or employee of the Authority who has been
involved, directly orindirectly, in any matter of financial interest to the
contractor until at least one year after the officer or employee has ceased
employment with the Authority. This restriction may be waived by the CPRO if
the Authority officer or employee has ceased involvement in orresponsibility
for the matter; or if the Authority officer or employee has been subject to a
reduction in force.
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(b) The following clause shall be inserted in all Authority contracts:

d)

EMPLOYMENT RESTRICTION WARRANTY

The Contractor warrants that it will not offer employment to any
officer or employee of the Washington Metropolitan Area
Transit Authority (“Authority”) who has been involved, directly
or indirectly, in any matter of financial interest to the Contractor
until at least one year after the officer oremployee has ceased
involvement in or responsibility for the matter.

The Contractor further warrants that it will not employ any
Authority officeror employee who has had direct responsibility
for any matter of financial interest to the Contractor within the
year prior to the retirement or termination of the officer or
employee until at least one full year after such officer or
employee has left the employment of the Authority.

The one-year requirement described in this provision may be
waived at thediscretion of the Chief Procurement Officer, if the
Authority employee or former employee has been subject to a
Reduction in Force; in such case the Contracting Officer will
provide the Contractor with a letter to that effect.

If a waiver is granted, or if a former officer or employee of the
Authority is eventually hired, the Contractor shall be
responsible for ensuring that the former officer or employee is
not directly involved in negotiating or otherwise dealing with the
Authority on any particular matter over which such employee
had responsibility during his or her period of employment at the
Authority.

Should the Contractor fail to comply with paragraphs a), b) or d)
above, theContracting Officer shall have the right to withhold
payment under this Contract in an amount not-to-exceed 2% of
the total Contract amount as liquidated damages to the
Authority, such withholding to be in addition to any other
withholding under this Contract. Further, the Authority shall
consider such violation in evaluating the Contractor’s
responsibility in connection with the award of any other
Authority Contract.

2-14 CONTRACTOR EMPLOYEE CRIMINAL BACKGROUND CHECK

WMATA, as a direct recipient of FTA funds, shall require that each of its safety-
sensitive contractors and their agents fully comply with 49 C.F.R. Parts 655 and 40,
and oversee the drug and alcohol testing programs of its safety-sensitive contractors.
Additionally, pursuant to WMATA Policy Instruction 11.3/4, WMATA requires that all
contractor employees and candidates for employment undergo and pass criminal
background screenings before being eligible to work on WMATA’s property and

facilities.

WMATA contractors shall contract with or engage a reputable third-party vendor to
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conduct criminal background screenings of all contractor personnel who will have
access to WMATA's customers, WMATA's property, or WMATA's information in
connection with its contract. This requirement also applies to contractors who engage
with the general public on WMATA's behalf.

WMATA contractors shall screen for criminal convictions, all contractor personnel who
will have access to WMATA's customers, the general public, WMATA's property, or
WMATA's information and who work on a WMATA contract during each calendar year
within the contract's period of performance, taking into consideration: (1) the nature
of the services or work being performed under the contract with particular regard for
the individual's access to, and interaction with, WMATA's customers, property, and
confidential information; (2) the nature or gravity of the offense or conduct resulting in
a criminal conviction; and (3) the time that has lapsed since the conviction and/or
completion of the sentence. The contractor will provide certification that it conducted
these screenings to the Contracting Officer's Technical Representative (COTR) on a
quarterly basis, on a form provided.

The Contractor shall submit to the COTR a list of all employees and agents who will
require Contractor access badges not less than 7 days prior to the date on which
access will be required.

The contractor shall determine that all contractor personnel working on a WMATA
contract during the calendar year passed the contractor's criminal background
screening and will be in good standing and otherwise fit to work on the contract.

The contractor shall ensure it has not obtained or otherwise been made aware of any
information about any contractor personnel working on a WMATA contract that
contradicts or otherwise impacts the contractor's determination that such persons
passed the contractor's criminal background screening and/or are fit to work on a
WMATA Contract.

The Contractor will flow this requirement down to all of its subcontractors who will
have access to WMATA's customers, the general public, WMATA's property, or
WMATA's information within the contract's period of performance.

The COTR performs oversight during the contract’s period of performance to ensure
that the safety-sensitive contractor: 1) complies with the DOT/FTA regulations on all
contracts that may involve FTA funds; 2) complies with WMATA Policy Instruction
11.3/4 on all contracts that may involve safety-sensitive functions; 3) ensure the
Criminal Background Screening Certification (Quarterly) and Certification Required
for all Safety-Sensitive Contracts are included in all FTA funded and WMATA safety-
sensitive contracts; and 4) enforce sanctions for non-compliance.

2-15 PROCUREMENT RECORD AND CHECKLISTS

Contract Administrators must assemble all relevant written records for all
procurements. These requirements are addressed in greater detail in chapters 8
through 13. The recordswill be collected into a single file and placed into the
Authority’s record keeping system. To ensure all relevant procurement processes are
followed and all required documents are included in the procurement record file, the
appropriate checklist (refer to Appendix Afor checklists) must be completed by the
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Contracting Officer to ensure that the proper procurement processes have been
followed, all considerations relevant to the procurement process have been
addressed, and all components of the procurement file shall be assembled no later
than 30 days after contract award. The procurement record and checklist must be
reviewed by the contract manager and procurement manager. Following the review,
the contract manager and the procurement manager must sign the checkilist.
Following this review, the procurement record includingthe completed checklist will be
reviewed by the assigned COUN attorney to ensure legal sufficiency of the
procurement.

At the conclusion of the review process, the procurement record is received for

placementin the Authority’s filing system; the record must be checked to ensure that:

e The contract checklist has been prepared and checked by the appropriate PRMT
management and COUN,;

e The procurement record includes all relevant documentation including, but not
limited to, the rationale for the method of procurement, selection of contract type,
and contractor selection, basis for contract price, the independent cost estimate,
cost or price analysis, and evidence that the System for Award Management
(“SAM”), formerly the Excluded Parties List System (“EPLS”) search was
successfully conducted in the file; and

e The contract manager, procurement manager and COUN attorney have signed
the contract checklist.

If any of these requirements have not been met, the procurement file must be returned
to the Contract Administrator for completion prior to its acceptance into the record
keeping system.

2-16 ACCESS TO PEOPLESOFT PROCUREMENT APPLICATIONS

(@) General
The Office of Procurement and Materials is the owner of all procurement related
data. Access to create, view or modify any of the procurement data must be
approved by Procurement. The processes and procedures listed in this section
must be followed to obtain access to the PeopleSoft Financials and Supply
Chain Management (FSCM) modules.

(b) Data & Technology Management
All request for access to PeopleSoft Financials and Supply Chain Management
(FSCM) must have user roles assigned, approved and provisioned by Data &
Technology Management.

(c) Metro IT Security
Once the user role(s) have been provisioned by Data & Technology
Management, Metro IT Security will create the users account, set-up the
requested roles for access to PeopleSoft FSCM.

(d)  Implementing Procedures
The following steps list the process for obtaining access to PeopleSoft FSCM
components:
e The user must submit a “PeopleSoft-Fin Access Request Form” from

Page | 47



Metroweb under Applications > PeopleSoft — FIN > PeopleSoft-FIN Access
Request Form.

o The user must complete the form including their current office information
and actions to be performed in the system.

o All Access Request Forms will process through an electronic approval
workflow and must be approved by the user’s Director.

o An email will be sent to the Data Owners within the functional area with
requested details after the user’s department Director Approval.

e The Functional Area Data Owner will notify the user of any training
requirements that needs to be completed prior to requesting specific role
assignments from Metro IT Security.

e Ifthe user requires training, the identified training must be completed before
the request form can be processed.

e When training has been completed, the Functional Area Data Owner will
approve the request form and forward the request to Metro IT Security to
set-up the user profile with the specific role(s) access.

e Once access to PeopleSoft FSCM is completed, an email notification will
be sent from Metro IT Security informing the user the set-up process is
complete.

(e) Maintaining User Roles and Responsibilities
In the event an employee has a job change, an IAM request must be submitted
to remove existing user roles and request new user role be assigned to perform
their new job functions in PeopleSoft FSCM. The form will be processed in the
same manner listed in the Implementing Procedures.

f Workflow Reassignments
In the event a workflow reassignment needs to occur due to the current
approver being unavailable (e.g., leave, sick, etc.), resigned, terminated,
Program Office must send an email to procadmin@wmata.com specifying the
affected workflow action and provide the replacement employee to temporarily
assign to ensure that the routing of existing documents continues without
interruption.

(g) Termination & Resignations

¢ In the event an employee is terminated or resigns, HC will inform Metro IT
Security requesting immediate access removal and the former employee
will not be able to access PeopleSoft FSCM components.

e Metro IT Security will remove access to on-demand and scheduled actions
and inform the Workflow Administrator so any workflow reconfiguration can
be accomplished.

o If the former employee has any Approver roles, the Program Office must
send an email to procadmin@wmata.com specifying the affected workflow
action and provide the replacement employee to temporarily assign to
ensure that the routing of existing documents continues without interruption.

e Once Metro IT Security removes a specific role(s) from the employee, the
user will not be able to access those specific PeopleSoft FSCM
components.
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2-17 PLAN OF CONTRACTS

(a)

General All procurement actions greater than $250,000 (on an absolute values
basis) including new procurement actions, modifications to existing contracts
and exercising contract options are included in the Plan of Contracts (“POC”).
The POC is updated annually as part of the ongoing procurement planning
process. The POC is updated in one of two ways either annually through the
budget development process or on an individual procurement action basis.

Additions to the POC During the Annual Budget Process In the annual budget
process Users, Project Managers and Program Offices may enter
procurement actions for the coming fiscal year regardless of funding source.
For capital funded projects multi-year funding information may be included as
appropriate. This process allows new procurement actions to be entered
separately from contract modifications and options.

The Plan of Contracts can be created in 3 different ways:

1.

Create Plan of Contract from scratch.

2. Create Plan of Contract by copying existing Plan of contract.
3. Create Plan of Contract by extending Plan of Contract for following year.

1.

Create new Plan of Contract from scratch.

My Homepage ~

dl o

/

My Worklist Summary ( Query Viewer ( Process Monitor

=3 E

Step | Action

Begin navigating to the Plan of Contract page by clicking the
NavBar.
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N : @

O

Recently Visited

VY

Favorites

// Menu

Step | Action

2. Click the Menu icon.

w
m WMATA CLM >

E WMATA Elec. Payments >

Step | Action

3. Click the WMATA CLM menu item.

WMATA CLM

El Plan Of Contract >
_E Pre-Solicitation >
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Step | Action

4. Click the Plan Of Contract menu item.

Plan Of Contract

=| Plan Of Contract Entry

= Plan Of Contract Search

Step | Action

5. Click the Plan of Contract Entry menu item.

Plan of Contract Entry

Find an Ex.st.ole | Add a New Value

*Fiscal Year: | 2022 Qo

Flan 10 NEXT

=] @
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Step | Action

6. |a)Click on Add a New Value tab.
b) Enter the Fiscal Year.
c) click Add.

Note: You can add the Plan of Contract Entry to your Homepage by clicking
the Actions > Add to Homepage menu items.
Plan of Contra A

Plan of Contract Entry 1 | Add To Homepage |

FEind an Existing Value | Add a New Value 2 Add To NavBar

Add To Favorites
*Fiscal Year. [l
Plan ID: NEXT My Preferences

Add Sign Out
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Plan Of Contract

Fiscal Year:_2022 Plan ID # NEXT

*Title: Supplier Portal Upgrade - Test

w&m Request: _ o:uest Type: Plan Status: Open

&

*Summary:

Supplier Portal Upgrade - Test | 6

¢

P

*Funding Type: -

General Information (2

Funding Source: -

CNon-Com petitive

-
Project Stage: a “Department:
Procurement Manager: Levell:
*Point Of Contact: E007158 Q' Collings,Sherrie Lee Level3:
*Requesting Dept: Q Account Information (7
Project Sponser: Q
! P Account: Q
Contract Manager: Q
. Levell:
Commodity Code: Loves
evels:
OMBS Specialist: Q

Estimated Project Duration:
Important Dates (2

o Years Months
*Procurement Initiation Date: Exl
*SPPM Approved Date: Eﬂ Amount (?
*Estimated Project Start Date Eﬂ FY Year: Budgeted Amount:
*Estimated Award Date Ex
*Estimated SOW Date: [

Estimates: (7

Contract Information (2
Total Contract Value:
Master Contract:

Organization Information (7

Copy From Existing Plan

a

Level2:
Leveld:

Level2:
Leveld:
2 Publish (2
Start Date End Date

I Publish E Bl

Total Committed Amount:  Total Uncommitted Amount:

*Base Years:
Option Years:

Contract ID: Q Total Out Yr Value: Year in Progress:
Vendor ID: Q : . :
Fiscal Year Prior Year Expense § Current FY Estimate $
Personalize | Find | View All First (4 10f1 =
Project ID ! ! I E 1 [} ] =]
b Last
Project ID Description
1 Q & =
Comments (7 Find | View All First (4) 10f1 (p Last
Comment By
Entered By
|  Entered D
Attached Documents (2 Find | View All First (4) 10f1 (» Last
Attachment By
Attached File Description View Attachad Du
Step Action
7. a) Enter the Project Status as “New”.

b) Provide the Title for the Plan of Contract.

c) Provide the Summary for the Plan of Contract.
Note:

value.

2. All fields with the asterisk (*) are required fields.

1.When you select Project status as “New”, Request Type will get auto populated with “New”
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Plan Of Contract

Fiscal Year: 2022 Plan ID # NEXT *Project Request: | MEW hd *Request Type: Plan Status: Open
“Title: Supplier portal upgrade- Test ¥
*Summary: Supplier portal upgrade- Test @
1 P
*Funding T!fpﬂl Operating v | o [ Non-Competitive Copy From Existing Plan
General Information |7 Organization Information (%
j :
Project Stage: Q *Department: Q
Procurement Manager: Levelt: Level2:
*Point Of Contact: E007158 Q@ collings,Sherrie Lee Level3: Leveld:
*Requesting Dept: PRMT| b Account Information (2
Project Sponser: (2
! P Account: Q,
Contract Manager: QU L H Level2
Commodity Code: Levela- LWQM'
eveld: eveld:
OMBS Specialist: aQ
Estimated Project Duration: (7 Publish (2
Important Dates (7 Start Date End Date
Years Months i
*Procurement Initiation Date: £ Upubiish B &
*Estimated Project Start Date Bl Fyvear: Amount (7
“Estimated Award Date & Budgeted Amount: Total Committed Amount:  Total Uncommitted Amount:
*Estimated SOW Date: Ex
Estimates: (¢
Contract Information (7 .
- Total Contract Value: “Base Years:
Master Contract: Option Years:
Contract ID: Q, Total Out Yr Value: Year in Progress:
Vendor ID: Q
Fiscal Year Prior Year Expensze $ Current FY Estimate $
Personalize | Find | View All First (4) 10f1 =
Project ID ! l g 1 a, = =]
b Last
Project ID Description
1 Q & =
Comments (7 Find | View All First (4) 10f1 (b Last
Comment By
Entered By
- Entered Datetime
Attached Documents (2 Find | View All First (4) 10f1 (b Last
Attachment By
Attached File Description View Aftached By

Step Action

General information

8.

a) Select Funding Type from the dropdown.
b) Select the Requesting Dept.
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Plan Of Contract

Fiscal Year: 2022 Plan ID# NEXT

*Title: Supplier portal upgrade - Test

*Project Request:

*Request Type:

Plan Status: Cpen

©

*Summary: Supplier portal upgrade - Test

&

P

*Funding Type:| Operating «

General Information (7

Project Stage:
Procurement Manager:

a

*Point Of Contact: E007158 Q. collings,Sherrie Lee
*Requesting Dept: FRMT Q. Procurement and Materials
Project Sponser: Q

Contract Manager: Q

Commodity Code:
OMBS Specialist:

E041340

Q Tatiana N. Bowie

[[J Non-Competitive
Organization Information (2

*Department:

Levelt:

Leveld:

Account Information (2

Important Dates (7

*Procurement Initiation Date:

*Estimated Project Start Date | 05/02/2022

412912022
0471720225 o

*Estimated Award Date
*Estimated SOW Date:

04/15/2022%G0

YQ

Account: Q

Levell:

Leveld:

Estimated Project Duration:
Years Months

Amount (7

Budgeted Amount:

Contract Information (2

Estimates: (7

Copy From Existing Plan

a

Level2:
Leveld:

Level2:
Leveld:

7 Publish (2

Start Date

)

End Date

el

[ publish

Total Committed Amount:  Total Uncommitted Amount:

Total Contract Value: “Base Years:
Master Contract: Option Years:
Contract ID: Q Total Out Yr Value: Year in Progress:
Vendor ID: Q
Fiscal Year Prior Year Expense $ Current FY Estimate §
Personalize | Find | View All First (4) 10f1 =
Project ID ! l &1 E 1 aQ, = =
b Last
Project ID Description
1 Q [+ [=
Comments (7 Find | View All First (4) 10f1 (b Last
Comment By
Entered By
| Entered Dateti
Attached Documents (7 Find | View All First (4) 10f1 (b Last
. - ) Attachment By
Attached File Description View Attached By
Step Action

9.

O T QO

o
= — = =

Important Dates (these are estimate dates)

Provide the Procurement Initiation Date.
Provide the Estimated Project Start Date.
Provide the Estimated Award Date.
Provide the Estimated SOW Date.
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Plan Of Contract
Fiscal Year: 2022 PlanID#: NEXT *Project Request: *Request Type: Plan Status: Open
*Title: Supplier portal upgrade - Test @
“Summary: Supplier portal upgrade - Test @
P
*Funding Type:| Operating [ Non-Competitive Copy From Existing Plan
General Information (7 Organization Information (7
Project Stage: I:I *Department; | 74100 @, PRMT Procurement Adm
Procurement Manager: Q Leveld: IBOP Level2: PRMT
*Point Of Contact: E007158 Q. collings,Sherrie Lee Level3: Leveld:
*Requesting Dept: FRMT Q. Procurement and Materials Account Information (?
Project Sponser:
! P Q Account: Qa,
Contract Manager: Q L 1 Level2
Commodity Code: :I LeveISI LeveM.
evel3: eveld:
OMBS Specialist: E041340 & Tatiana N. Bowie
. Estimated Project Duration: (7 Publish (7
Important Dates (2 Start Date End Date
o Years Months i
*Procurement Initiation Date: |04/15/2022 |[5] I Publish El Bl
*Estimated Project Start Date |05/02/2022 |5 by yaar: Amount (7
“Estimated Award Date 04/29/2022 E':I Budgeted Amount: Total Committed Amount:  Total Uncommitted Amount:
*Estimated SOW Date: 04/11/2022 [
Estimates: (2
Contract Information (2 * .
- Total Contract Value: Base Years:
Master Contract: Option Years:
Contract ID: Q Total Out Yr Value: Year in Progress:
Vendor ID: Q 5 . .
Fiscal Year Prior Year Expense § Current FY Estimate §
Personalize | Find | View All First (4 10f1 =
Project ID ! ! L 1 a, ®] [=]
b Last
Project ID Description
1 Q [ [=
Comments (7 Find | View All First (4) 10f1 (b Last
Comment By
Entered By
2 Entered Datetime
Attached Documents (7 Find | View All First (4) 10f1 (») Last
Attachment By
Attached File Description View T

Step Action

10.

Department Information

Select the Department (Cost Center) number from the available options
by clicking the magnifying glass.

Note: Department hierarchy will get auto populated.
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Plan Of Contract
Fiscal Year: 2022 Plan ID# NEXT *Project Request: | New v *Request Type: Plan Status: Open
*Title: Supplier portal upgrade - Test @
*Summary: | Supplier portal upgrade - Test F@
P
*Funding Type: [ Non-Competitive Copy From Existing Plan
General Information (7 Organization Information (7
Project Stage: [~ *Department: | 74100 @, PRMT Procurement Adm
Procurement Manager: Q Levelt: IBOP Level2: PRMT
*Point OF Contact: E007158 Q. coliings Sherrie Lee Level3: Leveld:
*Requesting Dept: FRMT Q Procurement and Materials Account Information (2
Project Sponser: Q Account: | 50303140 |q |SVS-PRO-OTHER CONSULTANTS
Contract Manager: Q
. I:I Level1: NORN_ Level?: SERVICES
Commodity Code: Leveld: SERVICES_ALLOCABLE Leveld
evel3: \ A A eveld:
OMBS Specialist: E041340 Q' Tatiana N. Bowie S
: Estimated Project Duration: |7 Publish 7
Important Dates (7 Start Date End Date
o Years Months i
*Procurement Initiation Date: |04/15/2022 | U] pubiish Bl Bl
*Estimated Project Start Date |05/02/2022 |E] ey yvear Amount (2
“Estimated Award Date 04/2012022 Eﬂ Budgeted Amount: Total Committed Amount:  Total Uncommitted Amount:
*Estimated SOW Date: 04/11/2022 |5
$1,133,952 300
LSUNatesS. !
Contract Information [z .
= Total Contract Value: “Base Years:
Master Contract: Option Years:
Contract ID: (o} Total Out Yr Value: Year in Progress:
Vendor ID: Q
Figcal Year Prior Year Expense § Current FY Estimate §
Personalize | Find | View All First (4, 10f1 =
Project ID ! I viewail | 20| B2 1 Q ] (=]
k! Last
Project ID Description
Q [+ [=]
Comments (% Find | View All First (4) 10f1 (») Last
Comment By
Entered By
#| Entered Datetime
Attached Documents (2 Find | View All First (4 10f1 (» Last
. - ) Attachment By
Attached File Description View Attached Py

Step

Action

11.

Account Information

Select the Account (Expense account) number from the available options
by clicking the magnifying glass.

Note: Accounts categories will get auto populated based on provided
account number. Also, Budgeted Amount will be shown based on the
funding available under the provided account number.

Budgeted Amount — Shows the amount allotted for a particular account
for the entire fiscal year that which the department should plan for.

Total Committed Amount- Shows the total amount committed for a
particular budget category based on planned expenses (i.e. services).

Total Uncommitted Amount — Shows the total amount uncommitted for
a particular budget category against the allotted budget based on
planned expenses (i.e. services).
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*Funding Type:| Operating w ] Non-Competitive Copy From Existing Plan

General Information (2 Organization Information (2

Project Stage: l:l *Department: | 74100 @ PRMT Procurement Adm
Procurement Manager: Q Levell: IBOF Levelz: PRMT
*Point Of Contact: E007158 Q. Collings.Sherrie Lee Level3: Leveld:

*Requesting Dept: PRMT Q. Procurement and Materials Account Information (2

Project Sponser: Q Account: |50303140 |Q SVS-PRO-CTHER CONSULTANTS
Contract Manager: Q
) I:I Levell: NON_PERSONNEL Level2: SERVICES
commodity Code: Leveld: SERVICES_ALLOCAEBLE Leveld
OMBS Specialist: E041340 Q Tatiana N. Bowie evela: _A Al eveld:
- : Estimated Project Duration: (7 Publish (2
Important Dates (2 Start Date End Date
g Years Months i
*Procurement Initiation Date: |04/15/2022 |5 O publish El B
*Estimated Project Start Date |05/02/2022 |5 £y yvear Amount (%
“Estimated Award Date 04:_29';2022 Eﬂ Budgeted Amount: Total Committed Amount:  Tetal Uncommitted Amount:
*Estimated SOW Date: 04/11/2022  |[5]

Contract Information (2

$1,133,952.300
Estimates: (2

| Total Contract Value: $1,000,000.000 Years:
Master Contract: Option Years:
Contract ID: Q Total Out Yr Value: Year in Progress:
Vendor ID: Q
Fiscal Year  Prior Year Expense § Current FY Estimate $ oved Funding
) Personalize | Find | View All First (4 10f1 1 2022 $200,000.000 +| =
Project ID l | View Il E | Q = 6 ==
b Last
2 2023q $200,000.000 Bl =]
Project ID Description
5 ’ 520000001 +] [=
; a A E @ 20dq $200,000.000 ] [=]
4 2025|cy $200,000.000 ] [=]
5 202 $200,000.000 Bl =]
Comments (% Find | View Al First (4) 10f1 (p) Last
Comment By
Entered By
4 Entered Datetime
Attached Documents (7 Find | View All First (4) 10of1 (¢ Last
Attachment By
Attached File

Cancel Submit

Description View

Attached By
Attached Datetime

Step

Action

12.

Estimates

a) Provide the Total Contract Value for the project including all base
years and option years.

b) Provide the Base Years - total number of base years in project.

c) Provide the Option years — total number of option years in project.

d) Provide the year that is in progress for the contract in the Year in
Progress field.

e) Enter the Fiscal year and Current FY Estimates for each year.

Note: For all previous Fiscal years, provide the value in Prior Year Expense column as that

has already been used. For current and all future year, provide value in Current FY
Estimate.

13.

Click Save.
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@ Plan Of Contract Entry

<« C
@ FiN

X @ Plan Of Contract Entry

Jazz @4 Kronos 3 TebleauServer €3 kiteworks

Plan Of Contract

Fiscal Year: 2022 Plan ID#: NEXT

*Title: Supplier portal upgrade - Test

B PS Instances

£ Plan Of Contract Manageme! Enter number of rows to add:

*Project Request:

b4 | @ Plan Of Contract Search

B Metroweb (@ VDI

*Request Type:

x| +

& caappsdev03.wmata.com:8171/psp/pfspar/EMPLOYEE/ERP/c/WT_CL_POC_MN.WT_CL_POC_MGNT.GBL

© Moo

caappsdev03.wmata.com:8171 says

|

Pla Cancel

*Summary: | Supplier portal upgrade - Test

4

*Funding Type:| Cperating w

General Information (2

L+

Project Stage:

O non-Competitive

Organization Information (2

Copy From Existing Plan

*Department: |74100 Q@ PRMT Procurement Adm
Procurement Manager: Q Levelt: IBOP Level2: PRMT
“Point Of Contact: E007158 2 Colings,Sherrie Lee Level3: Leveld:
*Requesting Dept: PRMT @ Procurement and Materials Account Information (7
Project $ponser: Account: 50303140 |Q SVS-PRO-OTHER CONSULTANTS
Contract Manager: aQ

- \:I Levell: NON_PERSONMNEL Level2: SERVICES
Commodity Code: Level3: SERVICES_ALLOCABLE Leveld
OMBS Specialist: E041340 [e} Tatiana N, Bowie evell: i eveld:
. Estimated Project Duration: (7 Publish (7

Important Dates (¢ Start Date End Date

Years Months i
*Procurement Initiation Date: |04/15:2022 |5 Ol publish £l ]
“Estimated Project Start Date 05/022022 |F £y yaar Amount (7
“Estimated Award Date 0412072022 |5 Budgeted Amount: Total Committed Amount:  Total Uncommitted Amount:
“Estimated SOW Date: 0411172022 |

51,133,952 300

Estimates: (7
Contract Information (7 Total Contract Value: $1.000,000 000| *Base Years: 2
Master Contract: Option Years: 3
Contract ID: Q Total Qut Yr Value: Year in Progress: 1
Vendor ID: Q

Fiscal Year Prior Year Expense § Current FY Estimate §
Personalize | Find | View All = First (40 10f1
Project ID I Find | &l 1] 2022q 200,000
b Last
Project ID Description
1 Q H =
Comments (2 Find | View All First (4) 10f1 (») Last
Comment By
Entered By
<l Entered Datetime
Attached Documents (2 Find | View All First (4 10f1 () Last
Attachment By
Attached File Description View bt T

Step Action

14.

a) Click on +.

c) Click ok

To add extra line to add more fiscal years:

b) Enter the count of line you want to add.
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Plan Of Contract

Fiscal Year: 2022 | PlanID# PL20220840 |*Project Request: *Request Type: Plan Status: Open
Title: Supplier porial upgrade - Test &
“Summary: Supplier pertal upgrade - Test @
)
*Funding Type:| Operating O Non-Competitive
General Information (2 Organization Information (2
Project Stage: *Department: | 74100 @ PRMT Procurement Adm
Procurement Manager: Q Levell: IBOP Level2: PRMT
*Point Of Contact: E007158 Q. Collings,Sherrie Lee Level3: Leveld:
*Requesting Dept: FPRMT Q. Procurement and Materials Account Information (2
Project Sponser: Q Account: 50303140 |@ SVS-PRO-OTHER CONSULTANTS
Contract Manager: Q
; __ Levell: NON_PERSONNEL Level2: SERVICES
Commeoity Code: x Leveld: SERVICES_ALLOCAELE Leveld:
evels: eveld:
OMBS Specialist: E041340 & Tatiana N Bowie =
. Estimated Project Duration: (¢ Publish (2
Important Dates (7 Start Date End Date
Years Months i
*Procurement Initiation Date: |04/15/2022 |[5] Dpublish e B
*Estimated Project Start Date |05/02/2022 |[5] EY Year: Amount (2
“Estimated Award Date 04202022 |5 Budgeted Amount: Total Committed Amount:  Total Uncommitted Amount:

*Estimated SOW Date: 041172022 |[5]

$1,133,952.300
Estimates: (¢

Contract Information (7 Total Contract Value: £1,000,000.000| *Base Years: 3
Master Contract: Option Years: 3
Contract ID: e} Total Out Yr Value: Year in Progress: 1
Vendor ID: (s}
Fiscal Year  Prior Year Expense $ Current FY Estimate $ Approved Funding
Proiect ID Personalize | Find | View All | (21| [E First (4) 10f1 1 2022|q $200,000.000 = =
rojec b Last
2 2023q §200,000.000 =
Project 1D Description
+] [=
1 a = 3 2024|Q $200,000.000 El =
4] 20285)Qq 5200,000.000 =) (B
5 2028Q $200,000.000 = =]
Add Comments And Atiachmenis
Comments (7 Find | View All First (4 10of1 (b Last
Comment By
Entered By

| Entered Datetime

Step Action

15.

Once saved, Plan ID will get generated.
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Plan Of Contract

Fiscal Year: 2022 Plan ID#: PL20220840 *Project Request: "RequeslTyDE: Plan Status: Open
Title: Supplier portal upgrade - Test &
*Summary: |Supplier portal upgrade - Test &
4
“Funding Type:| Operating + [J Non-Competitive
General Information (¢ Organization Information (7
Project Stage: *Department: | 74100 @, PRMT Procurement Adm
Procurement Manager: Q Level: IBOP Level2: PRMT
*Point Of Contact: E007158 Q. Coliings, Sherrie Lee Level3: Leveld:
*Requesting Dept: PRMT 3 Procurement and Materials Account Information (7
Project Sponser: Q Account: |50303140 |Q SVS-PRO-OTHER CONSULTANTS
Contract Manager: Q
) __ Level1l: NON_PERSONNEL Level2: SERVICES
Commodity Code: s Leveld: SERVICES_ALLOCABLE Leveld
OMBS Specialist: E041340 Q. Tatiana N. Bowie evela: _ eveld:
. Estimated Project Duration: (2 Publish (2
Important Dates (7 Start Date End Date
Years Months i
*Procurement Initiation Date: |04/15/2022 |5 UPublish E E
*Estimated Project Start Date 05/02/2022 |5 py year- Amount (7
“Estimated Award Date 0412912022 |} Budgeted Amount: Total Committed Amount:  Total Uncommitted Amount:

*Estimated SOW Date:

Contract Information (2

04/11/2022  |[5)

$1,133,852.300
Estimates: (7

Total Contract Value: £1,000,000.000) *Base Years: 2
Master Contract: Option Years: 3
Contract ID: (e} Total Out Yr Value: Year in Progress: 1
Vendor 1D: Q,
Fiscal Year  Prior Year Expense $ Current FY Estimate § Approved Funding
. Personalize | Find | View All First (4 10of1 1 2022 $200,000.000 +| | [=
Project ID l l I 2 s
kb Last
2[ 203q $200,000.000 & =]
Project ID Description
+] [=
; a HE 3 202; 5200,000.000 & =]
4 2025|q 5200,000.000 & [=]
5[ 20%8|q $200,000.000 EANE
Add Comments And Attachments
COMIMents 7 Find | View All First (4 1of 1 (b Last
Comment By
Entered By

| Entered Dateti

Step Action

16.

To add any comments and attachment to the plan of contract:
Click Add Comments and Attachments.
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& Open *

« “ A [ ThisPC » Documents > 5 Testing v @] | Search 5. Testing 2|

Organize v New folder =~ O @

~

= This PC A Name Status Date modified Type A
. X B Notes for testingadsx ] 2/22/2022224PM Microsof
8 3D Objects = i
o ELstensto wpdate temolate; ingmsg @ 1/31/2022 935 AM  Outlook |
I Desktop )
) Test Attachment.docx [] 11/8/20219:25AM  Microsof
3= Test Tickets.xlsx [] 3/28/2022334PM  Microsof v

4 Downloads

>

File name: v

| [auFies ¢

Enter your comment
here.

ile Attachment
b
men

17. Enter the Comment in the comment box.

18. To add a attachment:

a) Click Attach.

b) Click Choose File.
c) Select the file.

d) Click Open.

e) Click Upload.

f) Click OK.
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< Plan Of Contract Management Plan Of Contract

Plan Of Contract
Fiscal Year: 2022 Plan ID #: PL20220840 *Project Request: *Request Type: Plan Status: Open
“Title: Supplier portal upgrade - Test &
*Summary: | Supplier portal upgrade - Test @
A
*Funding Type:| Operating w ] Non-Competitive
General Information (2 QOrganization Information (2
Project Stage: I:I 741 : I A
*Department: | 74100 Q, PRMT Procurement Adm
Procurement Manager: a Level1: IBOP Level2: FRMT
*Point Of Contact: E007158 Q. coliings, Sherrie Lee Level3: Leveld:
*Requesting Dept: PRMT Q Procurement and Materials Account Information (?
Project Sponser: Q Account: 50303140 |@ SVS-PRO-OTHER CONSULTANTS
Contract Manager: Q
) I:I Level1: NON_PERSONMEL Level2: SERVICES
Commodity Code: Leveld: SERVICES_ALLOCAELE Leveld:
OMBS Specialist: E041340 Q Tatiana N. Bowie eveld: _A Al eveld:
. Estimated Project Duration: (2 Publish (2
Important Dates (2 Start Date End Date
. Years Months i
*Procurement Initiation Date: |04/15/2022 |5 O publish E El
“Estimated Project Start Date |05/02/2022 |5 py yaar: Amount (7
“Estimated Award Date 04"_29"2022 Eﬂ Budgeted Amount: Total Committed Amount:  Total Uncommitted Amount:
*Estimated SOW Date: 04/11/2022 |5
$1,133,952.300
Estimates: (7
Contract Information (7 Total Contract Value: 51000000000 *Base Years: 5
Master Contract: Option Years: 3
Contract ID: Q, Total Out Yr Value: Year in Progress: 1
Vendor ID: Q, :
Fiscal Year  Prior Year Expense § Current FY Estimate $ Approved Funding
: Personalize | Find | View Al First (4) 10f1 1 2022 $200,000.000 .| =
Project ID ! IO | &l E Q ] (=]
k. Last
2023 $200,000.000 Bl (=]
Project ID Description
y $200.000.01 +] [=
; a = 3 2024 5200,000.000 ] [=]
4 2025|q 5200,000.000 ] (=]
5[ 2026]q $200,000.000 ®] [=]
Add Comments And Attachments
Comments (2 Find | View All First (4} 10of1 (») Last
Supplier Portal upgrade - test Comment By
Entered By
4| Entered Datetime
Attached Documents (7 Find | View All First (4) 10f1 (») Last
i o ) Attachment By
eﬂmached File Description Vle\.?r. : Attached By
Attacd C View
st_Attachment.docx o Attached Datetime

Step Action

19. a) Click Save.
b) Click Submit.
Note:

1. Once submitted, the Plan of Contract will be routed to OMBS for an approval.

2. Program can make changes to the Plan of contract till Plan Status is “Open”. Once it gets
approved by OMBS, program will no longer be able to make any changes.

3. After the approval, Program can still use comments and attachments box fields to
further communicate with OMBS.
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End of procedure.

2. Create Plan of Contract by copying existing Plan of contract. You can create Plan of contract by
copying all information the existing Plan of contract.

Step

Action

Repeat steps 1 to 6 listed above for creating the Plan of Contract from scratch.

Plan Of Contract

Fiscal Year: 2022

*Title:

Plan D # MNEXT

*Project Request: |j|

*Request Type: :l

Plan 5tatus: Open

¥

*Summary:

T

*Funding Type:[ ]

General Information

Project Stage:
Procurement Manager:
*Point Of Contact:
*Requesting Dept:
Project Sponsern:
Contract Manager:
Commodity Code:
OMBS Specialist:

Important Dates

*Procurement Initiation Date:
*SPPM Approved Date:
*Estimated Project Start Date
*Estimated Award Date
*Estimated SOW Date:

Contract Information

E007158

Funding Source: [ =]

L ]

Q
Q Collings, Sherrie Lee

Q
a
a

—2

Q

FY Year:

EEEEE

I Mon -Competitive

Organization Information

*Department:

Leveld:

Leveld:

Account Information

Account: Q
Levell:
Lewvel3:

Estimated Project Duration:

Years Months
Amount
Budgeted Amount:

Estimates:

Total Contract Value:

Copy From Existing Plan

Level2:
Leveld:

Level2:
Leveld:
Publish

Start Date End Date
O Publish ] =]

Total Committed Amount:  Total Uncommitted Amount:

*Base Years:

Master Confract: Option Years:
Contract ID: Q Total Qut ¥r Value: Year in Progress:
Vendor 1D: Q
= Fiscal Year Prior Year Expense $ Current FY Estimate $
i Perzonalize | Find | View All | (2] | First 4 10of1 . —
Project ID E 1 aQ, = =
b Last
Project ID Description
1 Q #H =
Comments Find | View All First (4 10f1 (b Last
Comment By
Entered By
| Entered Datetime
Attached Documents Find | View Al First (4) 10f1 (b Last
Attachment By
Attached File Description View Attached By
View
Attached Datetime
Save Cancel Submit
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Step Action

7. Click Copy from Existing Plan.

*Fiscal Yeat2022 | Plan I Project ID

Q. Contract ID

O —

Title (begins with) | Funding Department

al

Search Clear Cancel

X

PID Q
\ o

Step Action

8. a) Enter the Fiscal Year.

b) Enter any search criteria like Plan ID, Title etc. to list specific plan of contract.

9. Click Search.

*Fiscal Year | 2022/04 Plan ID|PL20220833 Project ID @ ceontractip Q Funding Type [ ~]
Title (begins with) Funding Department Q PID Q
Search Clear Cancel
Copy from Plan Of Contract List
Seiect FiscalYear  PlaniD Tite Requesting Department  ContractlD  FID PID Descript
1w ] 2022 PL20220839  Bus Cleaning sUs cor7oes

Funding Type
oPR

Plan Staus

Submitied

Personalize | Find | View Alll (21| [/l First 4 10f1 (b Last

Project ID

Step Action

10. Click the check box.

11. Click Copy.

Message

Do you want to Copy Attachments as well? {32060,911)

No

if "Yes" it will include the same attachments, if "No™ it will exclude the attachments and takes you to Enfry page.
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Step Action

12. Select Yes or NO.

Note: If selected Yes, all the attachments will get copied from the existing plan of contract to
the new plan of contract.

Plan Of Contract

Fizcal Year: 2022 PlanlD# MNEXT

“Title: Bus Cleaning

*Project Request:

E:-cislin§ v

*Request Type: Plan Status: Open

¥

*Summary: |Bus Cleaning

(1

P

*Funding Type:[Operating ]

General Information

Project Stage:
Procurement Manager: |E047632

Funding Source: I:|

L+

Q, Jontae M Rice

*Point Of Contact: E007158 Q, Collings.Sherrie Lee
*Requesting Dept: BUS Q

Project Sponser: BMNT @, Bus Maintenance, Office of
Contract Manager: Q

Commeodity Code: :l

OMBES Specialist: [« }

Important Dates

*Procurement Initiation Date:
*SPPM Approved Date:
*Estimated Project Start Date
*Estimated Award Date
*Estimated SOW Date:

Contract Information

FY Year:

EEEEE

) Nen-Competitive

Copy From Existing Plan
Organization Information

*Department: | 32310 Q_ BUS BMNT Bus Maint Adm
Levell: coo Level2: BUS
Level3: BMNT Leveld: EMMNT ADM
Account Information
Account: | 50305060 |0y SVS-CONT MT-BLD GRDS EQU
Levell: NON_PERSONMEL Level2: SERVICES
Leveld: SERVICES_ALLOCAELE Leveld:
Estimated Project Duration: Publish
Start Date End Date
Years Months [ Publish A 5
Amount

Budgeted Amount: Total Committed Amount:  Tetal Uncommitted Amount:

$2,308,662.600
Estimates: |

55,280,384.260 $-2,971,721.660

$10,466,157.650| *Base Years:

=

Total Confract Value:

Master Contract: Option Years: 2
. Interior Bus Cleaning Services
Contract ID: CQ17098 Total Out Yr Value: Year in Progress: 3
Vendor 1D:
5189600000 [Q,  Hands On, LLC Fiscal Year Prior Year Expense § Current FY Estimate $
) Personalize | Find | View All | (2] | First 4 1of1 . =
Project ID 5 A 1 z021]e 52,543.274.300 =
2 2 +| [=
oD S 2| z222|q 52.640.192.130 E (=
1 a H = 3[ 202)q 52.719.397.890 El =
Comments Find | View Al First (4 1o0f1 (3 Last
Comment By
Entered By
#| Entered Datetime
Attached Documents Find | View All First (4' 10f1 (b Last
) e ) Attachment By
Attached File Description Vle\olv Attached By
Attached Datetime
- Cancel Submit
Step Action

13. Select the Project Request “New” or “Existing”.

Select the Request Type based on what you want to do exercising base year, exercising
option year, modifications, new or task orders.

Click Save. Once saved Plan ID will get generated.

Notes:
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1.All the information from the existing plan of contract will be get copied to the new
plan of contract. Change the fields that you would like to change and then save
and submit the plan of contract for OMBS approval.

2. Repeat steps 15 to 18 listed above under creating the Plan of Contract from
scratch to add any comments and attachments to the new plan of contract.

Plan Of Contract
Fiscal Year: 2022 |Plan|D#: PL20220541 | *Project Request: *Request Type: Plan Status: Open
Title: Bus Cleaning Q’
*Summary: |Bus Cleaning A
e
*Funding Type:[Operating %]  Funding Source: [+ [ Non-Competitive
General Information | ¢ Organization Information (¢
Project Stage: L ] *Department: |32310 @ BUS BMNT Bus Maint Adm
. |[E047632 Q i
Procurement Manager: o 4. Jontas M Rice Level: coo Level2: BUS
*Point Of Contact: E007158 @, Colings,Sherrie Lee Level3: BMNT Leveld: BMNT ADM
*Requesting Dept: BUs Q Account Information
j : BEMNT i
Project Sponser: ©, Bus Maintenance, Office of Account:  [50305060 |y SVS-CONT MT-BLD GRDS EQU
Contract Manager: Q,
" l:l Levell: MON_PERSONMEL Level2: SERVICES
Commeity Code: Leveld: SERVICES_ALLOCAELE Level4:
OMBS Specialist: Q i i eve
Estimated Project Duration: ¢ Publish
Important Dates | Start Date End Date
— Years Months i &1 &
*Procurement Initiation Date: el U Publish Py [y
*SPPM Approved Date: = Amount
*Estimated Project Start Date B Fy Year: ) ;
N el : Budgeted Amount: Total Committed Amount:  Total Uncommitted Amount:
*Estimated Award Date [
*Estimated SOW Date: B 52,308,662 600 55,280,334 260 5-2,971,721.660
Estimates:
Contract Information Total Contract Value: 510.466.157.650| *Base Years: 1
Master Contract: : .
. . . Option Years: 2
Interior Bus Cleaning Services
Contract ID: Co17098 aQ, . Total Out Yr Value: Year in Progress: 3
Vendor ID:
5188600000 C‘ Hands On, LLC Fiscal Year Prior Year Expense § Current FY Estimate §
Project ID Personalize | Find | View Al | (2 | B First (4 1of1 1 2021)q ©5 543 274,300 El =
b Last
. & | [=
eErID) T 2 z022|q 52,640,192.130 & =
q Q == 3[ 2023 52,719,397 590 ®l [=
Add Comments And Attachments
Comments ¢ Find | View Al First (4 10f1 (b Last
Comment By
Entered By
4| Entered Datetime
Attached Documents (% Find | View All First (4 10f1 (b Last
) o ) Attachment By
Attached File Description VIE\O.V. Attached By
view
Attached Datetime
Cancel Submit

Step Action

14. Click Submit.

End of procedure.
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3. Create Plan of Contract by extending Plan of Contract for following year.

Step Action

Repeat steps 1 to 4 listed above for creating the Plan of Contract from scratch.

Menu > WMATA CLM

Plan Of Contract

= Plan Of Contract Entry
= Plan Of Contract Search

Step Action

5. Click the Plan of Contract Search menu item.

Plan OF Contract Management

Funding Type: L] Contract:

Q pocRequest Y1 projectin: (s}
E— R Q

Requesting Department:

@ Project Owner: @ Plan Staus:

Add a New Plan Of Contract

Title (begins with): Project Sponser: Q RequestTyps:[__ V| OMBS Specialist: Q
Date Filters
Procurement Initiation 5 To Date: 5 Procurement Award 5 To Date: g
) )
From Date: From Date:
Organization Information Account Category
Department: Q Account: Q
Level 1: QLevel 2: Q Level 3: Q Level 4 [} Catt: Q Catz: Q Cat3: Q Cat4:

Step Action

6. Enter the Fiscal year you want to extend the plan of contract from.
Click Search.
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Plan Of Contract Management

*Fiscal Year: | 202/Q  poc#:
Funding Type: [ ~] Contract:
[Tt (begins with):

Date Filters

procurement ntistion 7o Date:
m Date: L]

Fror
‘Organization Information

Department:

Level 1: Qevel 2:
Search Clear
Plan OF Contract List

@

Plan D

=

ign Language contract

2022 PL20220008 Ridership forecast
2022 PL20220009 Abifies Ride

2022 PL20220010 Abifies Ride

2022 PL20220011 Sign Langage:

2022 PL20220012 Ridership forecast
2022 PL20220013 Aviards ceremony
2022 PL20220014 Travel Traning

2022 PL20220015 Travel Traning

2022 PL20220016 Laminate or ID Cards
2022 PL20220017 Laminate for ID Cards

2022 PL20220019 Functional Assessment
2022 PL20220020 Marketing Products

2022 PL20220015 Visually Impaird Travel Training

Requesting Department:
| Project Owner:

Project ponser:

5 Procurement Award
8 From Dat

Q Level 3

Plan Staus

Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved
Approved

Requesting
Department

ProjectiD
accs
accs
accs
accs
accs
accs
accs
accs
accs
accs
ACCS
accs
accs
Aces
accs
accs
accs
accs
accs
accs

Q Level 4

@ poc Request ¥ project
Q Pian Staus: PiD:
Q RequestType:[ V] OMBS Speciaist:
[5To Date: B
Account Category
Account:
Q catt o catz:

Contractio Py

o Pooescpion Fuming

NEW orr
catzor3 orr
orr
orr
orr
orr
orr
orr
cairoos orr
catroos orr
NEW oFR
NEW orr
orr
catriea opr
cairioes orr
orr
orr
orr
catss orr
orr

5 A

Project

Sponser

Aces
ADAP

@ cat

Total Value

550,000,000
551,955,000
561,152,000
510,000,000
514,000,000
s27.524750

5148,080.000
525,808,000
57393735000
53.557.765.000
5100,000.000
575,000,000
53.000.000
$1,099,637.000

52874100000

5110000000
573,856,000
565,000,000

51439614020

551,734,000

TowlOutYr  Base
Value Veare

o caté|

Option
Yeare

Budgeted Amt

Current YR Est Amt

$50,000.000

525,000,000
575,000,000

5222,000.000
$626,700.000

Prior Expense
Amountfor FY

561955.000
561152000
510000000
514000000
27924750

$145,080.000
525808000
57,393,735.000
53,557,765.000

53,000,000
5219240000
$609,500.000
5110000000

573855000
565000000
$1,439614.020
$51734.000

Total Expenses

FY Expense

Wew Window | Fielp | Personaize Page

Fisaal ear PaniDe

2022 PL20220001
2022 PL20220002
2022 PL20220003
2022 PL20220004
2022 PL20220005
2022 PL20220006
2022 PL20220007
2022 PL20220008
2022 PL20220009
2022 PL20220010
2022 PL20220011
2022 PL20220012
2022 PL20220013
2022 PL20220014
2022 PL20220015
2022 PL20220016
2022 PL20220017
2022 PL20220018
2022 PL20220019
2022 PL20220020

Step

Action

7.

Select the Plan ID you want to extend the plan of contract from.
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Plan Of Contract

Title: Sign Language contract

Fiscal Year: 2022 Plan ID #: PL20220001 Project Request: New Request Type: New

Plan Status: Approved

Summary: |Sign Language contract

b

OMBS Specialist:

Important Dates (7

*Procurement Initiation Date: Years

*Estimated Project Start Date EY Year: Amount (7
“Estimated Award Date
*Estimated SOW Date:

Estimates: (7
Contract Information (7

Master Contract:
Contract ID:

1

Add Comments And Attachments
Comments (2

Funding Type: Operating Non-Competitive
General Information (2 Organization Information
Project Stage: *Department:
Procurement Manager:

Levell:
*Point Of Contact: Level3:
Requesting Dept: ACCS Access Services, Department of | Account Information (2
Project Sponser: ACCS Access Services, Depariment of

Account:
Contract Manager: Levelt

avell:
Commodity Code:

Level3:

Estimated Project Duration:

Budgeted Amount:

Total Contract Value:

Prior Year Expense §

NEW Total Out Yr Value:
Vendor ID: e
. Perzonalize | Find | View All First (4) 10f1 1 2022
Project ID ! ! AR
b Last
Project 1D Description

Extend Plan to Year 2023

Level2:
Leveld:

Level2:
Leveld:
Publish (7

Start Date End Date

Publish

Total Committed Amount:  Total Uncommitted Amount:

Base Years:
Option Years:
Year in Progress:

Current FY Estimate $

$50,000.000

Find | View All First (4) 10of1 (» Last

NEW

Comment By
Entered By

#| Entered Datetime

Attached Documents (7

Find | View All First (4) 10f1 (p) Last

Aftachment By

Step Action

8. Click the Extend Plan to Year 2023.

Do you want to Copy Attachments as well? (32060.911)

fes Mo

it "Yes" it will include the same attachments, if "Mo” it will exclude the attachments and takes you to Entry page.

Step Action

9. Select Yes or NO.

the new plan of contract.

Note: If selected Yes, all the attachments will get copied from the existing plan of contract to
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Plan Of Contract

Fiscal Year: 2023 Plan ID#: PL20220001 *Project R Existing v R t Type: | Exercise Option v || pjan status: Open
*Title: Change the new title here. &
*Summary: |Test summary &
| .
*Funding Type:| Operating  » _J Non-Competitive
General Information (7 Organization Information (7
j :
Project Stage: Q *Department: Q
Procurement Manager: Levelt: Level2:
“Point OF Contact: Q Level3: Leveld:
*Requesting Dept: ACCs QU Access Services, Department | Account Information (2
' . ACCS of
Project Sponser: Access Services, Department | Account: Q
of
Contract Manager: Q Levelt: Level2:
Commodity Code: Level3: Leveld:
OMBS Specialist: Q Estimated Project Duration: (7 Publish 2
Start Date End Date
Important Dates (7 Years Months (] Publish 5 5
*Procurement Initiation Date: E:J
. . Amount (2
*Estimated Project Start Date Eﬂ FY Year:
“Estimated Award Date El Budgeted Amount: Total Committed Amount:  Total Uncommitted Amount:
*Estimated SOW Date: B

Contract Information (2

Master Contract:

Estimates: (7

Total Contract Value:

Contract ID: NEW a Total Qut Yr Value:
Vendor ID:
Q Fiscal Year
Personalize | Find | View All First (4) 10of1
Project ID l ! I B 1 2022|Q,
k) Last
Project ID Description
1 Q B

Add Comments And Attachments
Comments (?

Prior Year Expense $

“Base Years:
Option Years:

$50,000.000

Year in Progress:

Cument FY Estimate §

NEW

Attached Documents (2

550,000,000 ® [=]
Find | View Al First (4) 1o0f1 (b Last
Comment By
Entered By
#|  Entered Datetime
Find | View Al First (4 10f1 (' Last

Attachment By

Step Action
10. a) Change the Project Request to “Existing” from the dropdown menu.

Note:

b) Select the Request type.

c) If needed, make the changes to Title and Summary field.

1.Fiscal year field will get auto populated as you extend the existing plan of
contract to next fiscal year.
2. Plan ID will remain same for the extended Plan of year to 2023.
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FIN Jazz @0 Kronos 45 Tablesu Server (G kiteworks a PS Instances a Metroweb @ VDI 0 MDO]

lan Of Contract

iscal Year: 2023 Plan ID # PL20220001 *Project Request:

itle: Change the new title here.

caappsdev03.wmata.com:8171 says

Enter number of rows to add:

|

*Request Type: | Exercise Option  + Plan

Summary: | Test summary

~Estimated Project Start Date
*Estimated Award Date
“Estimated SOW Date:

FY Year:
Budgeted Amount:

DEEE"

Estimates: (7

Contract Information (=
Total Contract Value:
aster Confract:

y
Funding Type:| Operating | [J Non-Competitive
General Information (¢ Organization Information (¢
Project Stage: (I N “Department Q
Procurement Manager: Levelt: Levelz:
Point Of Contact: Q Level3: Leveld:
Requesting Dept: ACCS Q. Access Services, Department | Account Information (2
Project s . ACCS qQ of

roject Sponser: Access Services, Department | Account: Q,
IContract Manager: Qo Levelt: Level2:
ICommodity Code: I:I Leveld: Levela:
IOMBS Specialist: Q, Estimated Project Duration: (2 Publish (7

Start Date End Date
2
Important Dates (7 Years Months O publish ® ]
*Procurement Initiation Date:
Amount (7

Total Committed Amoun Total Uncommitted Amount:

$50,000.000 *Base Years:
Option Years:

Cancel

Provide the number of rows and click Ok.

[ontract ID: NEW Q) Total Out ¥r Value: Year in Progress:
Wendor ID: Q
Fiscal Year Prior Year Expense § Current FY Estimate §
Personalize | Find | View All B First (4) 10f1 C
Project ID | Find | &1 1] 2022)q $50,000.000
k) Last
Project ID Description
1 Q EIE
fidd Comments And Attachments
Comments (7 Find | View All First (4) 10f1 (») Last
NEW Comment By
Entered By
4 Entered Datetime
Attached Documents (7 Find | View All First (4) 10f1 (p) Last
Attachment By
Step Action
H ““ ” H
11. Click on “+” sign to add a row.
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Plan Of Contract

Fiscal Year: 2023 Plan ID # PL20220001 *Project Request:

*Request Type:| Exercise Option v

Plan Status: Open

“Title: Change the new title here. &
*Summary: |Test summary I
)
*Funding Type: O Non-Competitive
General Information (¢ Organization Information (7
i : L v
Project Stage: o *Department: a
Procurement Manager: Level: Level2:
*Point Of Contact: Q Level3: Leveld:
*Requesting Dept: ACCS Q,  Access Services, Depariment | Account Information (2
; . ACCS of
Project Sponser: Access Services, Depariment | Account: Q
f
Contract Manager: Qo Levell: Level2:
Commaodity Code: Level3: Leveld:
OMBS Specialist: Q Estimated Project Duration: (¢ Publish (¢
Start Date End Date
Important Dates (% Years Months publish 5 5
*Procurement Initiation Date: el
. . Amount (7
*Estimated Project Start Date B Ey vear
*Estimated Award Date E] Budgeted Amount: Total Committed Amount:  Total Uncommitted Amount:
*Estimated SOW Date: [5
Estimates: (7
Contract Information (2 .
= Total Contract Value: 50,000/ *Base Years:
Master Contract: Option Years: 1
Contract ID: NEW Q. Total Out Yr Value: Year in Progress: a
Vendor 1D: Q, - - - =
Fiscal Year  Prior Year Expense $ t FY Estimate § Approved Funding
Personalize | Find | View All First (4) 10f1 =
Project ID | I E= e 1] 2023 $50,000 000 ®] =]
Project ID Description 1 2023|Q 20,0000 |° 'ﬂ ‘:]
1 Q, [+l [=]
Add Comments And Attachmenis
Comments (? Find | View All First (4 10f1 (» Last
NEW Comment By
Entered By
| Entered Dateti
Attached Documents (2 Find | View All First (4' 10f1 (» Last
i o Attachment By
Attached File Description View " I By
Step Action
12. a) Update the Year in Progress with the value of actual year in progress.
b) Update the Prior Year Expense column with the money used under previous
fiscal year.
c) Provide the current Fiscal Year with the Expense Estimate in the newly added
row for the extended fiscal year.
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Plan Of Confract

Fiscal Year: 2023 Plan D #: PL20220001 *Project Request: *RequestType: Plan Status: Open

“Title: Change the new fitle here. @
*Summary: Test summary Lmﬁ(;(‘
P
*Funding Type:[Operating v [T P ——
General Information ¢ Organization Information 2
: : [—
Project Stage: “Department: Q
Procurement Manager: Q Leveli: Level2:
*Point Of Contact: L | re— - —e
*Requesting Dept: ACCS Q@ Access Services, Departmeht | Account Information (7
. . ACCS of
Project Sponser: Q Access Services, Departmght | Account: Q
Contract Manager: Q of Levell: Level2:
C dity Code: hd Leveld: Leveld:
Tt : == Estimated Project Duration: 7 Publish 7
Important Dates ¢ Start Date End Date
— Years Months [ publish i o
*Procurement Initiation Date: [
*Estimated Project Start Date W Fy year: ST
*Estimated Award Date [ Budgeted Amount: Total C: itted A t:  Total U itted Amount:
*Estimated SOW Date: W
Estimates: (¢
Contract Information (7 = .
Total Contract Value: 50000000 *Base Years: 1
Master Confract: Option Years: 1
Contract 10: NEW Q Total Out ¥r Value: Year in Progress: 2
Vendor ID: Q
Fiscal Year  Prior Year Expense § Current FY Estimate § Approved Funding
Project ID R 1] 2022 $30,000.000 550,000.000 | [=
==
Project D Deseription 2[ 2023lq 5200,000.000 ] =]
1 Q, &=
| Add Comments And Attachments |
omments ¥ Find | View Al First (4 1of1 (b Last
Test Comment By
Entered By
| Entered Datetime
Attached Documents ¢ Find | View All First (4) 10f1 (& Last
) o ) Attachment By
Attached File Description Vlewr Attached By
view
. Attached Datetime
Save Cancel Submit
Step Action
13. Make any other required changes, if needed, to the fields like general information,
important dates, contract information, organization information and account
information.
Click Save.
Notes:

1. Plan ID will remain same for the extended Plan of contract year to 2023.

2. Repeat steps 15 to 18 listed above under creating the Plan of Contract from scratch to add
any comments and attachments to the plan of contract.
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Plan Of Contract

Fiscal Year: 2023 Plan ID #: PL20220001 *Project Request:

*Title: Change the new fitle here.

*Request Type:

Plan Status: Open

4

*Summary: Test summary J‘@
p
*Funding Type: [J Non-Competitive
General Information ¢ Organization Information |
Project Stage: *Department: Q
Procurement Manager: Q, Level: Level2:
*Point Of Contact: Q Level3: Leveld:
*Requesting Dept: ACCS @, Access Services, Depariment | Account Information (7
Project Sponser: ACCS Q S.Lcee.s Services, Department | Account: Q
Contract Manager: Q of Levelt: Level2:
Commodity Code: Level3: Leveld:
OMES5 Specialist: Q Estimated Project Duration: |+ Publish ¢
Important Dates (7 Start Date End Date
. _— . Years Months O publish ol ]
Procurement Initiation Date: [
*Estimated Project Start Date ] Amountiig
*Estimated Award Date [y Budgeted Amount: Total Committed Amount: ~ Total Uncommitted Amount:
*Estimated SOW Date: [

Contract Information 7

Estimates: (7

Total Contract Value: 550,000.000 *Base Years: 1
Master Contract: Option Years: 1
Contract ID: HEW Q, Total Out Yr Value: Year in Progress: 2
Vendor ID: Q
Fiscal Year  Prior Year Expense § Current FY Estimate § Approved Funding
T ooz IViewan| &) [ Fist (& }1 "Lfall 1] 2022)q 530,000.000 550,000.000 H= =
==
P e 2[ 20z3lg 5200,000.000 Bl [=]
1 Q #= =
Add Comments And Attachments
Comments (7 Find | View Al First (4 10f1 (b Last
Test Comment By Program
Entered By Gollings,Shemis Les
| Entered Dateti 03731722 1:25PM
Attached Documents (7 Find | View All First (4 10f1 ‘b Last
. o ) Attachment By
Attached File Description \."le'\n::r Attached By
iew
: Attached Datetime
i Save || Cancel
Step Action
14. Click Submit to route the plan of contract for OMBS approval.

End of procedure.
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2-18 ACCOUNTABILITY STANDARDS

(a) The following standards will be used for Procurement Office Staff toassure
accountability for proper performance of their duties:

Makes proper choice of contract type.

Uses full and open competition, except where valid exception applies.
Avoids unduly restrictive products or services descriptions.

Performs appropriate cost/price analyses for contract awards.

Fully documents the procurement file.

Assures the absence of an organizational conflict of interest.

Creates a complete solicitation with appropriate clauses and evaluation criteria.
Assures that independent cost estimates have been performed prior
to proposalsubmission.

Makes awards only to responsible contractors.

Avoids out-of-scope modifications.

Performs cost/price analyses for modifications.

Works effectively with the Program Office and counsel.

(b) Counsel assigned to oversee procurement functions will be evaluated
pursuant to thefollowing criteria to assure accountability:

o Performs appropriate review function at each milestone for counsel
involvement inthe procurement.

e Assures use of full and open competition, except where valid exceptions apply.

e Confirms proper choice of contract type.

¢ Confirms that descriptions of products or services being acquired
are not undulyrestrictive.

e Assures that independent cost estimates and appropriate cost/price
analyses arecarried out.

e Confirms that the procurement file has been properly documented.

e Confirms reasonableness of determination that an organizational
conflict of interestdoes not exist or has been mitigated.

e Reviews and approves checklists applicable to the procurements.

¢ Confirms that a responsibility determination preceded the award.

¢ Confirms that solicitations are complete, with appropriate clauses
and evaluationcriteria.

¢ Confirms reasonableness of selection decision.

e Approves modifications only when within scope and after
appropriate cost/priceanalysis.

o Works effectively with the Program Office and Procurement Office.

2-19 REVIEW OF PROCUREMENTS BY THE OFFICE OF GENERAL
COUNSEL

The General Counsel shall be responsible for ensuring appropriate legal review at all
appropriate steps of a procurement. The Chief Procurement Officer also shall have
responsibility for ensuring that procurement personnel seek the involvement of
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counsel at appropriate junctures. The General Counsel and the Chief Procurement
Officer shall develop and implement written procedures to give effect to the
foregoing.
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3 — PROCUREMENT PLANNING AND METHODS

3-1 PURPOSE AND SCOPE

(a) This chapter provides general guidelines regarding the generation and
specification of theprocurement requirement, and for selecting the appropriate
procurement method and contracting approach.

(b) In carrying out the procedures identified in this chapter, all aspects of an
effective procurement process involve the need for good communications
between the Authority’s Program Offices and Procurement. These
communications must include an understanding of the respective roles and
responsibilities of all of the Authority’s offices involved in the procurement
initiation, solicitation and award processes.

3-2 RESPONSIBILITIES

(a) Program Office. The Program Office is responsible for developing
specifications, providing an independent cost estimate, applicable
justifications, competition time frames, and determining delivery dates subject
to management approvals established by the Board and GM/CEO. The
Program Office, or lead Program Office when coordination ofprocurements
requirements between multiple Authority offices is required, must be identified
when the procurement actions are initiated.

(b) Contracting Officer. The assigned Contracting Officer is responsible for
analyzing the Program Office’s specifications and supporting information,
including any necessary justifications, selecting the proper procurement
methodology, determining contract terms,ascertaining the reasonableness of
the cost/price analysis, and preparing, issuing and awarding the solicitation.

(c) Ancillary Offices. In addition to the Program Office and procurement
responsibilities, otherAuthority offices will be consulted or engaged during the
procurement process based on their functional responsibilities, i.e., General
Counsel, Budget, Safety, DBE and OIG.

3-3 ADVANCE PROCUREMENT PLANNING

(a) General Advance procurement planning begins as soon as a Program Office
identifies a need. Normally, this is well in advance of the fiscal year in which
contract award is required. The goal of procurement planning is to ensure that
the Authority meets its need(s) in the most effective, economical and timely
manner consistent with Authority policy. The procurement planning process
shall not preclude a prompt response to valid priority and emergency
procurement actions. Advance procurement planning is necessary in order to
allow adequate time for:
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e Conducting market research;

e Evaluating commercially available solutions, including industry standard
terms and conditions;

¢ Reviewing requirements and obtaining clarifications to avoid duplicative
goods or services;

e Finding the business solution that best meets the customer’s needs;

¢ Developing and issuing the solicitation, including the development of
evaluationcriteria specific to the procurement;

e Vendors to prepare and submit bids or proposals;

e Evaluation of the bids or proposals and award of a contract; and

e Performance and/or delivery by the contractor.

(b) Acquisition Method Consideration. The CPRO will work with Vice Presidents
and Office Directors in identifying acquisition methods and planning major
procurements that form part of the Authority’s budget. Vice Presidents and
Office Directorsshould ensure that their staff considers the various acquisition
methods that may be usedfor their program requirements when planning major
projects. In support of the procurement planning process, Project Managers
must submit procurement planning information to the Procurement Planning
Forum established by the CPRO. Generally, inthe first quarter of every year,
the CPRO will issue a call for a list of the required procurement actions for the
coming fiscal year. This list, also known as the Plan of Contracts (“POC”), will
be due in line with the Authority’s annual budget process. This listallows the
Procurement Planning Forum to plan its activities and dedicate its staff to meet
the needs of the Program Offices.

(c) Lease/Buy Considerations To assist in the determination of the most practical
andeconomical means of obtaining the required supplies or equipment, the
Program Office shall, when appropriate, prepare an analysis of lease versus
purchase alternatives. This analysis may include the consideration of
alternatives, including the availability of surplusproperty of the Authority or
other units of government to determine the most economical means of
acquisition of supplies or equipment. If applicable, such an analysis shall be
documented in the procurement file.

3-4 SPECIFICATION, PURCHASE DESCRIPTION AND STATEMENT OF
WORK

(a) General Specifications, purchase descriptions, and statements/scopes of
work (“SOW?”) describe the physical, functional, or performance characteristics
of the Authority’s equipment, supplies, services and construction
requirements. The specification shall include a clear and accurate description
of the technical requirements for the material, product, or service to be
procured. The specification, purchase description, or SOW forms the
foundation of the procurement process and is a critical element in every phase
of theprocurement’s lifecycle. Any of these means of describing the Authority’s
requirements should be prepared in a way that promotes full, fair and open
competition, and includes, as appropriate, requirements for inspection, testing,
or preparation of the supplies, services or construction for delivery or
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(c)

performance. In addition to becoming the portion of the contract that defines

the delivery or performance requirement, the specification, purchase

description, or SOW:

e Serves as the basis for the evaluation criteria in a competitive
procurement, or the negotiations in a sole source procurement; and

e Serves as the baseline against which progress and subsequent contract
modifications are compared during contract performance and dispute
resolution.

Responsibility for Preparation and Submission of Procurement Requests. The
Program Office is responsible for preparing the specification, purchase
description, or SOW and submitting it to procurement with their purchase
request. Specifications and SOWs mustnot be developed by a contractor or
their affiliate who has an economic interest in the outcome of the contract or
project (see §3-2 (a)).

Contracting Officer Compliance Review. The Contracting Officer, or other
assigned procurement personnel, may assist the Program Office as they
develop the specification, purchase description, or SOW to ensure that
provisions pertaining to the General or Special Provisions of the contract are
incorporated into the appropriate contract clauses.The Contracting Officer or
other procurement personnel will also identify any omissions, need for
clarification, or additional information requirements in the specification,
purchasedescription or SOW prior to the solicitation being issued. In addition,
the Contracting Officer will review the solicitation document for the following:
e Equipment and Supplies: Plans, drawings, specifications or purchase
descriptions forequipment and supplies procurements shall only include
the quantities necessary to meet the minimum needs of the Authority. They
shall be free of restrictive features or limiting factors to the extent
practicable to maximize competition. Consideration should be given to
consolidating or breaking out procurements to obtain a more economical
purchase, but not for the purpose of evading micro purchase or simplified
acquisition ceilings. Design specifications shall describe how an item is to
be made. Performance specifications shall, at a minimum, describe what
the item must do and allow manufacturers to design the item within the
specified parameters of form, fit andfunction. These documents must also
include any special packaging or marking requirements. For equipment or
supplies that have a limited shelf life, the marking requirements must
include an expiration or “Use By” date prominently printed on the outside
of the product’'s packaging. The plans, drawings, specifications, or
purchase descriptions must also include the procedure by which it will be
determined that the requirements of the equipment or supplies have been
met.

e Construction Specifications: The technical provisions must be in sufficient
detail so that when used with applicable drawings, and any specifications
or standards incorporated by reference, full and open competition is
achievable. Materials, equipment, components, or systems shall be
described using references to documents, specifications, or standards
generally known such as Federal, military or other nationally recognized
industry or technical society specifications or standards.

o Statements of Work: Service contracts should incorporate a SOW
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whenever possible.The SOW must define the minimum work required to
be provided by the contractor under the contract. Information Technology
requirements often utilize a SOW. In these instances, the work required of
a contractor may be to develop hardware and/orsoftware, services to
complement off-the-shelf items being delivered, or services without
delivery of any hardware. A Work Breakdown Structure (“WBS”) approach
may be used to organize the SOW for complex procurements. The WBS
approach provides a product-oriented hierarchically organized tree
composed of hardware, software services and data resulting from project
development efforts to produce a complete system and relates all of the
work elements to one another and the final product or system.

e Purchase Descriptions: A purchase description may be used in place of a
specificationwhen no specification is available. A purchase description
must describe the essential physical and functional characteristics of the
materials or items to be provided. If usedfor the purchase of services, the purchase
description must, to the fullest extent possible, describe the services the
contractor is required to perform. A complete purchase description helps generate
competition and is necessary for determining price reasonableness in the absence
of competition.

e Brand Names: Specifications and purchase descriptions shall not be
written to specifya particular product, brand name, or a particular feature
of a single product to limit or preclude competition or consideration of
alternate supplies of similar products, unlessthe feature or product is
essential to the Authority and the products of alternate suppliers would not
meet the minimum requirements for the item being purchased andthere is
a sole source D&F justifying the brand name only. The term “Brand Name”
means a commercial product described by a brand name, or make and
model number,or appropriate nomenclature by which a product is sold to
the public. Where feasible,all acceptable brand name products should be
referenced in the solicitation. Where brand name or equal is used, the
purchase description must include all salient physical, functional, or other
characteristics of the referenced product(s) which are essential to the
Authority. All prospective contractors may offer products other than the
brand name if those products meet the requirements of the Authority in
essentiallythe same manner as the referenced brand-named product(s).

o Stock Replenishment: Specifications and purchase descriptions for spare
parts shall comply with the “Stock Replenishment Procurement Guidelines®,
§3-15 of this chapter.

3-5 INDEPENDENT COST ESTIMATE

(a)

General: The independent Authority cost estimate represents the Authority’s
best estimate of the most current price for the supplies, services, or
construction being procured.

e As part of the advance procurement planning process, the Program Office
must provide an independent cost estimate to the Contracting Officer or
designee with everyprocurement action. The independent cost estimate
serves as a starting point in performing cost or price analyses in
connection with every procurement action,including contract modifications
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(c)

or change orders. The cost estimate shall be includedwith the procurement
record submitted to the cognizant COUN attorney for review.

e The establishment of an independent cost estimate must be independent of
the pricingof prospective bidders or proposers and must be done prior to
the receipt of bids or proposals. The independent cost estimate assists in
the Authority’s determination of the benefit of a project relative to its cost.
Also, the independent cost estimate providesfinancial planning information,
including an indication of the complexity of the project,and the amount of
the investment prospective bidders and/or proposers will make in
responding to the solicitation. In addition, it provides a basis for
determining which procurement procedures will apply to the project.
Finally, the independent cost estimate is required to determine the
reasonableness of the cost or price offered by bidders or proposers.

Confidentiality of the Independent Cost Estimate: Authority independent cost
estimates are held confidential and shall not be disclosed prior to the receipt
of bids or proposals. Access to the independent cost estimate shall be limited
to those Authority personnel whose official duties require knowledge of the
estimate. An exception to this rule may bemade during contract negotiations
to allow the Contracting Officer to identify a specialized task and disclose the
associated cost breakdown contained in the Authority’s estimate,but only to the
extent deemed necessary to arrive at a fair and reasonable price.

Development of the Estimate: Independent cost estimates are required by the

Authority and the FTA to be prepared without input from contractors who may

bid or propose on theprocurement. Independent cost estimates should be

based on product knowledge, prior experience and market factors, using the
following procedures:

o Contracting Officers shall ensure preparation and documentation of
equipment estimates using appropriate sources — such as published price
lists; prices from past competitive procurements updated with inflation
factors; and pricing data from other agencies that obtained competitive
bids for the same equipment or supplies. In the case of specialized
equipment, care must be taken that the source of the estimates isnot
disproportionately obtained from one supplier.

e Professional Services. Contracting Officers shall ensure preparation and
documentation of estimates for professional services using appropriate
sources, suchas past competitive procurements updated with inflation
factors, published price lists such as Federal Supply Schedules, and pricing
data from other agencies that obtained competitive bids for the same
professional services. The Authority may also consider obtaining a
professional cost estimate by a firm not interested in the final procurement
if cost and price estimates are not reasonably available from other sources.

e Construction. In some cases, cost estimates may be difficult to obtain or
may lie outside the competence of Authority personnel. Contracting
Officers shall ensure preparation and documentation of cost estimates
using appropriate sources, such asprior WMATA construction projects
awarded competitively; and pricing data from otheragencies that obtained
competitive bids for similar construction work. A design firm may already
be under contract, or may be engaged, to perform this service. In some
cases, the Authority’s in-house personnel who have participated in design
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or past construction efforts may be the most professional and reliable cost
estimators.

(d) Contracting Officers or their designees must reconcile the difference between
the contractaward and the independent cost estimate amounts, where the
difference is greater than 10%. The reconciliation should explain why the
difference is not viewed as undermining the finding of reasonableness of the
prospective award price. The results of thisreconciliation must be placed in the
contract file.

3-6 COMPETITION

. All Authority procurements shall be conducted using full and open competition
consistentwith the standards set forth herein and in applicable statutes and
regulations. All Authoritypersonnel engaged in procurement activities shall
take into account the requirements thatare contained in all statutes, regulations
or guidance that apply to the funds, including grant funds, used in
procurements. The statutes, regulations and guidance that govern
procurements, as applicable, include, but are not limited to:

e Section 73 of the Authority’s Compact;

e FTA enabling legislation, 49 U.S.C. §5325(a) (FTA grant recipients to
conduct all procurements financed under 49 U.S.C. Chapter 53 in a
manner that provides fulland open competition);

e Common Grant Rule (49 C.F.R. § 18.1 et seq.);

e FTA Circular 4220.1 (as may be amended and revised by the FTA); and

e American Reinvestment and Recovery Act, Pub. L. 111-5 (Feb 17,
2009) (“ARRA")(“To the maximum extent possible, contracts awarded
under the Act shall be awarded . . . through the use of competitive
procedures.”).

In conducting procurements that use non-federal funds, the Authority shall use
procedures pertaining to full and open competition (and pertaining to
restrictions on procurements notusing full and open competition or excluding
sources) that are consistent with competition procedures in procurements
using federal funds. The Authority’s procedures for procurements using non-
federal funds also shall provide, as authorized by the Compact, for the
Authority to: (i) make purchases using state and local sources; and (ii) make
purchases using the GSA Schedule.

° No restrictions on Full and Open Competition: The Authority Compact Section
73 and theProcurement Policy adopted by the Board require all procurement
transactions to be conducted in a manner providing full and open competition.
Some of the situations considered to be restrictive of competition include, but
are not limited to:
¢ Unreasonable requirements placed on firms in order for them to qualify to
do businesswith the Authority;

e Unnecessary experience requirements;

¢ Bonding requirements that exceed the requirements described in state or
local law orthose described in FTA Circular 4220.1.
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¢ Improper Prequalification procedures that conflict with the prequalification
standards in the WMATA Compact, the WMATA Procurement Policy, or
FTA Circular 4220.1F or latest revision;

¢ Retainer Contracts which make a noncompetitive award to a person or firm
if that award is not for the goods or services specified under the retainer
contract;

o Specifying in-State or local geographical preferences or evaluating bids or
proposalsin light of in-State or local geographical preferences, even if
those preferences are imposed by State or local laws or regulation, except
as permitted by FTA Circular 4220.1.

e Supporting or acquiescing in non-competitive pricing practices between
firms or between affiliated companies. Questionable practices would
include, but not be limited to, submission of identical bid prices for the
same products by the same groupof firms, or an unnatural pattern of
awards that had the cumulative effect of apportioning work among a fixed
group of bidders or offerors;

¢ Non-competitive awards to any person or firm on retainer contracts;

o Excessively specific qualifications or evaluation criteria which favor a
particular contractor;

o Splitting larger procurements into multiple smaller procurements to evade
competitionrequirements at certain ordering thresholds;

o The specification of only a brand name product without listing its salient
characteristicsand not allowing “an equal” product to be offered; and
e Any arbitrary action in the procurement process.

e Before concluding that any inventory or non-stock item must be procured on
a “brand name” basis (and before submitting a D&F), the Program Office shall
conduct market research that reasonably assesses whether there are other
potential offerors for the part,and reasonably demonstrates that there are no
competitors of the “brand name” manufacture that reasonably could be
anticipated to submit a compliant bid. The submitted D&F must contain a
certification by the cognizant Vice President that he or she has reviewed the
market research, considered the performance/physical characteristics,
availability of product data, competitors, and any expressions of
interest/capability, and that to the best of his/her knowledge, no other entity
reasonably could be anticipated to submit a compliant bid. The certified D&F
and underlying documentation describing the market research performed shall
be submitted for approval by the General Counsel and Chief Procurement
Officer. The D&F is subject to audit by the Compliance Officer.

e Program Office specifications for products or services, as well as
requirements relating tothose products or services (experience, bonding,
etc.), shall be reviewed by the Procurement Office and COUN to ensure that
they are not unduly restrictive. If any undulyrestrictive provisions are found,
the specifications shall be returned to the Program Officefor correction.

e Cooperative Purchasing Program: When using non-Federal funds,
Contracting Officers are authorized to use other government contracts,
including Metropolitan Washington Council of Governments (“MWCOG”)
contracts either as a participant at the time of solicitation, or if the contract
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was awarded and contains a provision for Authority use afteraward. Use of
such contracts does not require a D&F provided the contract was awarded
based on a competitive process. However, if the contract was not awarded
competitively,a D&F is required and must be reviewed and approved one level
above the Contracting Officer. In determining that a MWCOG contract will
satisfy an Authority need, Contracting Officers must demonstrate that the
contract pricing is fair and reasonable prior to use of the contract.

Occasionally, it may be advantageous to use this method to meet capital
requirements. Before doing so, Contracting Officers must carefully review the
guidance in FTA Circular 4220.1 to be certain they can use this procurement
method. Among other considerations, Contracting Officers must determine
that the contract was awarded as a joint purchase between the Authority and
another unit of local government and that the price is fair and reasonable, and
that the solicitation, evaluation, and award of the contract complies with all
federal requirements (i.e., full and open competition, Buy America, Civil

Rights, etc.).If there are any questions regarding whether the procurement

method meets the federal requirements, Contracting Officers must contact the

FTA Regional office to ensure that purchasing through this method is

permissible.

e Use of the Rider MWCOG Clause can be effective in reducing the time
and administrative expense associated with procurements of supplies and
services. The Rider Clause extends the bid pricing received by MWCOG
member agencies to all member agencies.

e The requirements that must be satisfied for inclusion of the MWCOG Rider
Clause inAuthority solicitations and contracts are as follows;

o In general, all competitively sourced contracts for goods or services
should containthe Rider Clause
o Contracts for supplies or services best suited to use of the Rider
Clause are as follows:
= Supplies that are commonly used and have industry-wide
specifications and are purchased in large volumes (e.g., natural
gas, gasoline, diesel fuel, antifreeze, road salt, and photocopy
paper, etc.);
» |tems that are elastic in pricing based on the quantity purchased
(e.g., vehicles); and

» Services such as the pick-up and disposal of hazardous
waste, or usedpetroleum products (e.g., motor oil, antifreeze,
and transmission fluid, etc.).

o Services which are unique such as specialty consulting services and
architecturaland engineering services should not include the Rider

Clause.

The Program Office/Requesting Department is responsible for submitting the
Purchase Request (PR), Independent Cost Estimate (ICE), Scope of Work
(SOW)/Specification, contract of the cooperative vendor, and the suggested
vendor’s contact information to the Contract Administrator/Contracting Officer
(CO). The Program Office must submit an ICE to the CO or his or her designee
with every procurement action before a solicitation shall be issued. PRMT shall
work with the Program Office to identify the contract of the cooperative vendor.
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° Piggybacking is the post-award use of a contract allowing a party who was not
contemplated in the original procurement to purchase the goods or services
included in the contract at the same prices contained in the contract.
Piggybacking is allowed when the solicitation document and contract contain
an assignability clause that provides for theassignment of all or part of the
specified deliverable(s) or stated minimum or maximum quantities of goods to
be purchased as originally advertised, evaluated, and awarded. Piggybacking
applies to both the base and option quantities included in a contract.
Contracting Officers shall not inflate the order quantities of material or services
to facilitatePiggybacking by other agencies. When utilizing contact options and
assignments to meetfederally funded requirements, Contracting Officers must
not negotiate a separate contractbased on the terms and conditions of the
original. FTA considers such a contract to be asole source procurement which
requires legally acceptable justification. There should be no new agreement.
If there are negotiations for a separate agreement, FTA does not consider this
to be piggybacking.

o |f the supplies or services were solicited, competed and awarded through
the use of an indefinite-delivery — indefinite-quantity (IDIQ) contract, then
both the solicitation andcontract award must contain both a minimum and
a maximum quantity that representthe reasonably foreseeable needs of
the parties to the solicitation and contract.

o Where WMATA obtains these contractual rights through assignment, it
may exercise them after first determining the contract price remains fair
and reasonable, and all federal requirements have been addressed in the
contract’'s clauses. WMATA is not required to perform a second price
analysis if a price analysis was originally performed. However, WMATA
must determine the contract price or prices originally established are still
fair and reasonable.

o WMATA is responsible for Buy American compliance with the transaction
and assuringthat it executes all of the required pre-award and post-delivery
Buy American audit certifications.

3-7 PROCUREMENT ACTION: DETERMINATION AND FINDINGS (D&F)

The following types of procurement actions require a written Determination
and Findings (“D&F”) reviewed and approved by the Chief Procurement
Officer, and General Counsel:

e Only one responsible bidder or proposer: The supplies, services or
construction needed by the Authority are available from only one
responsible source and no othertype of supplies, services or construction
will satisfy the needs of the Authority;

e Unusual and compelling urgency: The Authority’s need for the supplies,
services or construction is of such an unusual and compelling urgency that
the Authority would be seriously injured unless the Authority limits the
number of sources from which it solicitsbids or proposals;

¢ Single bid: As a result of receipt of a single bid in response to an invitation
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for bids, it is necessary to negotiate the contract to determine price
reasonableness;
¢ Unsolicited proposal: Acceptance of an unsolicited proposal;

e Excluding a particular source from competition;

e Limited competition;

e Continued development or production of a major system or continued
provision ofhighly specialized services; or

e Purchasing apart from a specific manufacturer in order not to void a warranty.

The D&F shall be valid for an appropriate number of years, not to exceed the
life of the contract. PRMT will monitor and notify program 60 days before the
D&F expiration date.Proper preparation of D&F packages includes:

e Market research that (i) reasonably assesses potential offerors; and (ii)
reasonably demonstrates there are no competitors of the proposed
awardee that reasonably could be anticipated to submit a compliant
bid/proposal.

o Signed certification by the cognizant Vice President, accompanied by

documentation of the market research conducted, that he/she: (i)
reviewed the market research;
(ii) considered the following factors (performance/physical characteristics,
availability of product data, competitors, expressions of interest/capability);
and (iii) to the best ofhis/her knowledge, there is no other entity that
reasonably could be anticipated to submit a compliant bid/proposal.

3-8 CONTRACT TYPES AND RISK

(a)

Contract types are grouped into two broad categories: fixed-price (where the

contractor ispaid a price for performing work or providing services), and cost-

reimbursement (where the contractor is reimbursed for the reasonable,

allowable and allocable costs incurred inperformance of the contract). In their

purest form, these types of contracts are distinguished by the degree of risk of

the cost of performance which is allocated to the contractor.

¢ In afixed-price contract, the contractor must complete the work to receive
the price, which is pre-established and is not influenced by the cost of
performance. This contract type carries a higher degree of risk for the
contractor since it is required to perform for the agreed upon price
regardless of its actual cost of performance.

¢ In a cost-reimbursement contract, the contractor’s profit is not affected by
the cost of performance because its incurred costs will be reimbursed and
the amount of the feeis predetermined. This contract type carries low risk
for the contractor since it will be compensated for its actual work
performed, not the results achieved.

The choice of contract type to use should be based on the type of procurement
being made and the risk of that procurement to the Authority.

Fixed-price and cost-reimbursement contracts are also distinguishable by the
method of payment to the contractor. Under fixed-price contracts, payment is
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made for completed and delivered work. Cost-reimbursement contract
payments are made on the basis of costs incurred during contract performance.
Cost-reimbursement contracts present more of a risk to the Authority since
payment is not based on completed work.

(c) Refinements in contracting techniques result in a variety of fixed-price and
cost reimbursement contracts that alter the normal risk distribution between
these contract types. The major category that falls into this area is incentive
contracts. Incentive contracts share risk between the parties by negotiating
arrangements that alter the contractor’s profit based on the cost or quality of
performance. Fixed-price contracts withan economic price adjustment are
another means of sharing risk. In these contracts, thecost of labor, materials,
or both are adjusted if there are fluctuations in market conditions.Another type
of contract is commonly known as time-and-materials contracts. In these
contracts, contractors are paid based on a level-of-effort, or hours worked
rather than completed work or tasks.

(d) Indefinite quantity contracts require contractor performance but allow the
Authority to order only that amount of material or services that it requires. In
some cases, the Authority may be free to order some or all of the material or
work from another party. Indefinite quantity contracts may have quantity or
dollar expenditure requirements or may include committed purchase
requirements or minimum order amounts by the Authority. This type of contract
is commonly used for the purchase of repair/replacement parts over multiple
years where exact quantities to be purchased are unknown. Contracts with
option years to be exercised at the sole discretion of the Authority are another
form of this type of contract.

(e) Other types of contracts are letter contracts and revenue generating contracts.

3-9 ESTABLISHMENT OF CONTRACT TERM/PERIOD OF PERFORMANCE

General: The Contracting Officer, in consultation with the Program Office and other
Authority Departments as appropriate, shall establish the contract term, including
any options, and incorporate the term into the solicitation document. The contract
term shouldbe based on factors such as:

The benefit to the Authority of a multi-year term;

The potential costs or savings associated with the recommended term;
The risk(s) in the event of unsatisfactory contractor performance; and
The impact on the competitive marketplace.

Term Limit: Pursuant to FTA Circular 4220.1, except for the procurement of bus
rolling stock and replacement parts which are limited to five years and rail rolling
stock and replacement parts which are limited to seven years, all other third-party
contracts (such asproperty, services, leases, construction, revenue, etc.) are not
encumbered by Federal requirements restricting the maximum period of
performance. Nevertheless, the term of all other contracts must be reasonable.

Each third-party contract to acquire a new bus model or a bus with significant

Page | 88



alterations to an existing model must include provisions to assure compliance with the
applicable requirements of 49 U.S.C. Section 5318, as amended by MAP-21, and FTA
regulations, “Bus Testing,” 49 CFR Part 665. The Authority may enter into multi-year
contracts to acquire buses or replacement parts, with options not exceeding five years
from the contract date to acquire additional buses or replacement parts. The Authority
may enter into multi-year contracts to acquire rail cars or replacement parts, with
options not exceeding five years from the contract date to acquire additional rail cars
or replacementparts.

The FTA interprets the five and seven-year terms as covering the Authority’s
requirementsfor rolling stock and replacement parts needs from the first day the
contract becomes effective to its requirements at the end of the fifth or seventh year
respectively. Inthe case of buses or rail cars which often have long lead times, the
requirements will necessarily precede the Authority’s need to put the new buses or rail
cars into revenue service. Thismeans that the Authority cannot include options for
more buses, rail cars or replacementparts than are required for the applicable five or
seven-year period based on the effectivedate of the contract. This does not mean that
the Authority must receive delivery, acceptance, or fabrication of the buses, rail cars
or replacement parts within five or sevenyears of the contract effective date.

3-10 AUTHORIZED METHODS OF PROCUREMENT

Determining the Procurement Method: Contracting Officers shall obtain full and open
competition through the use of the competitive procedure, or combination of
authorized procedures, best suited for the particular procurement. (Refer to Section
3-6 for the Authority’s requirements to obtain full and open competition in
procurements.) In determining the appropriate competitive procedure, Contracting
Officers will:

e Solicit sealed bids (in accordance with  WMATA Compact Section
73(a)(2)(A) and chapter 9 of this BPM), if:

o Time permits the solicitation, submission, and evaluation of sealed
bids;

o The award will be made on the basis of price and other price related
factors;

o ltis not necessary to conduct discussions with the responding bidders
about theirbids; and

o There is reasonable expectation of receiving more than one sealed bid;
or

e Request competitive proposals (in accordance with WMATA Compact

Section 73(a)(2)(B) and Chapter 10 of this BPM):

o If sealed bids are not appropriate.

o When the competitive proposal method is used, Contracting Officers
shall briefly explain in writing which one of the previous conditions
cannot be met and place the explanation in the contract file. No
additional documentation or justification isrequired.

o Because bids and proposals can at times be ambiguous, in the “Basis
for Award” clause Contract Administrators must include a provision

Page | 89



that reserves the Authority’s right to seek additional information or
clarification from any bidder or proposer regarding any statement that
is found to be ambiguous prior to making an award. Care must be
taken when requesting additional information or clarification in sealed
bid procurements. In this type of procurement, the additional
information or clarification requested to resolve the ambiguity must not
materially change the bid.

3-11 PUBLICIZING CONTRACT ACTIONS

(a) Solicitation Announcement Notices: All competitive procurements above the
simplified acquisition threshold must be publicized. Contracting Officers shall
use sound business judgment in deciding how best to publicize a procurement
notice. Solicitation announcement notices shall be publicized in a manner
likely to attract as many bidders/proposers as possible, depending on the type
of procurement, in order to obtain full and open competition. Potential means
of publicizing procurements include local newspapers, business journals,
FedBizOps, the Internet, local Bulletin Boards, and any

other media the Contracting Officer considers worthwhile and in the best

interests of the Authority. Contracting Officers may also refer to the latest

revision of FTA Circular 4220.1for additional guidance.

o Procurements posted to the Authority’s Internet site must be properly
maintained, updated and error free. Procurement Managers must ensure
that all staff thoroughly review posted solicitations at scheduled intervals
for accuracy and completeness. Solicitation announcements must be
edited and updated in near real time (i.e., weekly,at a minimum).

e Solicitation postings must be concurrent with publicly available documents.

o Amendments, revisions or updates must be posted concurrently as well.

e All attachments contained in the postings must be in a Microsoft Office
document format (i.e., Word, Excel, etc.) or in an Adobe file format (i.e.,
.pdf format).

e When posting or revising documents posted to the Authority’s website,
staff must follow the instructions contained in the Authority Internet
Solicitation Announcement Instruction Sheet.

(b) Non-Competitive Procurements: Non-competitive procurements do not
require formal advertisement. However, Contracting Officers should seek
alternative sources for items which have historically been considered sole
source.

(c) Documentation of Publication: The form and dates of advertisement or other
publication (i.e., the Authority’s website) shall be recorded and placed in the
contract file. A proof of publication is not required for the contract file.

(d) Contract Award Announcement: The FTA Notification of Grant Approval
requires the Authority to include in any announcement of contract award for
goods or services (including construction) having an aggregate value greater
than or equal to $500,000, boththe amount of federal funds that will be used to
finance the procurement and the percentage of federal funds in relation to the
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total cost of the procurement.

3-12 ELECTRONIC COMMERCE

(a) The Authority shall use electronic commerce whenever it is practicable and
cost effective.In this BPM, the use of terms normally associated with paper-
based transactions (e.g., “copy”, “document’, “page”, “printed”, “sealed
envelope”, and “stamped”) shall not be interpreted to restrict or exclude the
use of electronic commerce. Contracting Officers may supplement electronic
transactions by using traditional media to transmit the requirements of any
solicitation document or any contract action governed by the Authority’s
procurement regulations (e.g., transmittal of construction drawings in hard
copy).

(b) In carrying-out electronic commerce, the Authority may exercise broad
discretion in selecting the hardware and software that will be used. However,
the CPRO shall ensurethat the systems, technologies, procedures, and
processes used by the Authority to conduct electronic commerce:

e Are implemented uniformly throughout the Authority, to the maximum
extent practicable;

e Are implemented only after considering the full or partial use of existing
infrastructures;

e Facilitate access to Authority procurement opportunities by small and local
businessesand DBEs;

¢ Include a single means of providing widespread public notice of acquisition
opportunities through the Authority-wide point of entry and a means of
responding to notices or solicitations electronically; and

e Comply with national and internationally recognized standards that
broaden interoperability and ease the electronic interchange of
information, such as standardsestablished by the National Institute of
Standards and Technology.

(c) Before using electronic commerce, the Authority’s head of Information
Technology shall ensure that the Authority systems are capable of ensuring
authentication and confidentiality commensurate with the risk and magnitude
of the harm from loss, misuse,or unauthorized access to or modification of the
information.

(d) Provided all of the preceding requirements are met, the Authority may accept
electronic signatures and records in connection with Authority contracts.

3-13 CONTACTS WITH PROSPECTIVE CONTRACTORS

Procurement actions will be conducted in an ethical and proper manner with an
emphasis on maximizing competition. In accordance with §2-9 (Standards of
Conduct), no officialinvolved in the procurement process shall have contact with
prospective contractors concerning the conduct of any Authority procurement of
property or services unless explicitly authorized to do so by the Contracting Officer.

Page | 91



Similarly, unsolicited proposals shall not be encouraged by Authority officials.
Unsolicited proposals will only be acceptedand considered as prescribed in §10-27.

3-14 PREQUALIFICATION CRITERIA

Contracting officers shall ensure that all lists of prequalified persons, firms or
products thatare used in acquiring goods and services are:

e Current; and

¢ Include enough qualified sources to ensure full and open competition.

In addition, Contracting Officers shall not preclude potential bidders or proposers from
qualifying during the solicitation period, which is from the date the solicitation is issued
until the time for the receipt of bids or proposals.

3-15 STOCK REPLENISHMENT PROCUREMENT GUIDELINES

(a) General: The Stock Replenishment Program includes requirements for a
comprehensivespare parts data package in each new contract for rolling stock
or other major systems toprovide an initial pool of spare parts. The Authority
shall also employ a multi-sourcing approach following the initial acquisition of
spare parts when alternate sources of supply have been identified and it has
been determined that competition would result in favorablepricing and other
terms to the Authority.

(b) Contract Term Limits: The Authority may use a variety of competitive means
for obtaining items. Blanket Purchase Agreements or requirements type
contracts for large groups of items from the same or different manufacturers
and/or vendors can be used to assure timely delivery and maximize
economies of scale. The requirements of FTA Circular 4220.1 require that
all contracts for the purchase of repair/replacement parts for rolling
stock do not exceed five years after the date of original award for bus
procurementsand for not more than seven years after the date of the
original award for rail procurements inclusive of options. Publicly
advertised IFBs may also be used for definite quantity, definite delivery
purchases of items when the reorder requirements are large or the cost per
unit is high. If smaller quantities are required, purchases may be made through
the Simplified Acquisition process.

(c) Compliance with FTA Requirements: If Federal funds are used to purchase
stock items, all Federal requirements must be followed. Included in these
requirements is the restriction on the use of brand-names without allowing for
equivalent items to be considered. Therefore, all solicitations for
repair/replacement parts must include acomplete description of all items with
all salient physical and/or functional characteristics listed unless the
Contracting Officer determines in writing that a sole source procurementis
justified.

Do not transfer to capital any items purchased with jurisdictional funds if the
purchase using federal funds would have been prohibited under federal rules.
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In particular, do not transfer to capital any items (e.g., parts) that would have
been subject to federal Buy America rules (manufactured abroad).

(d) Maximizing Competition: The Authority will attempt to limit the number of sole
source repair/replacement parts to the maximum extent practicable. All
procurements for the purchase of rolling stock must contain a provision
requiring the vehicle manufacturer to identify the manufacturer(s),
specifications, use and cost information for all systems and components
included on the vehicle at the time of purchase. In addition, the Authority will
monitor the demand for repair/replacement parts and when economically
feasible will attempt to develop additional sources of supply to encourage
competition and lower the cost of these parts.

(e) Maintaining Information on Parts: Operations must maintain repair/replacement
parts dataincluding:
e Specifications and/or drawings;
e Manufacturer’s descriptive materials;
e Commercial catalog references; or
e Salient characteristics suitable for competitive procurement if only a
brand-name isused.

(f) Monitoring the Demand for Parts: Procurement in cooperation with Operations
will identifyitems with high usage that are available from a single source. These
items will be examined for opportunities to include alternate products or
manufacturers or both to fostercompetition and lower costs. (Based on item
cost and usage, it will not be economically feasible to expend the resources to
attempt to identify second sources for all repair/replacement parts.)
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4 - TYPES OF CONTRACTS

4-1 PURPOSE AND SCOPE

This chapter authorizes the use of various types of contracts to meet the procurement
objectives of the Authority. Contract types and conditions for their use are described
on the following pages. Considerations for selecting the appropriate contract type and
documenting that decision in the contract file as required by WMATA Compact Section
73and FTA Circular 4220.1 as revised are specified.

4-2 GENERAL PROVISIONS

A wide selection of contract types is available to Contracting Officers in order to
provide needed flexibility. The contract types are grouped into two broad categories:
fixed-price contracts and cost-reimbursement contracts.

4-3 SELECTING CONTRACT TYPES

(a) Contracts resulting from sealed bidding must be a firm-fixed-price contract or a
fixed-pricecontract with an economic price adjustment. The type of contract to
be used shall be determined prior to solicitation, and the solicitation shall
inform of the type of contract.

(b) The Contracting Officer shall select the contract type that is most appropriate
to the circumstances of the procurement.

(c) The cost-plus-a-percentage-of-cost and the percentage of construction cost
methods of contracting are prohibited.

(d) The Contracting Officer may use a firm-fixed-price contract when the risk
involved is minimal (or can be predicted with an acceptable degree of
certainty) and when fair and reasonable prices can be established.

(e) Documentation. The Contracting Officer shall include documentation in each
contract fileto support the decision for the contract type selected.

4-4 FACTORS IN SELECTING CONTRACT TYPES

There are many factors that the Contracting Officer should consider in selecting and
negotiating the contract type. Prior to selecting a contract type, the Contracting Officer
should review those elements of the procurement which directly affect the cost, time,
risk,and profit incentives bearing on contractor performance. Among the factors that
may be considered in selecting any type of contract are the type and complexity of the
supply orservice being procured, and the urgency of the requirement.
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4-5 FIRM-FIXED-PRICE CONTRACTS

(a) Description. A firm-fixed price contract shall provide for a price that is not
subject to any adjustment.

(b) Application. A firm-fixed-price contract shall be used for acquiring commercial
products orservices, on the basis of reasonably definite functional or detailed
specifications when theContracting Officer can establish fair and reasonable
prices, when:

o There is adequate price competition;

e There are reasonable price comparisons with prior purchases of the same
or similar supplies or services made on a competitive basis or supported
by valid cost or pricingdata;

e Available cost or pricing information permits realistic estimates of the
probable costs of performance; or

e Performance uncertainties can be identified, and reasonable estimates of
their cost impact can be made.

4-6 FIXED-PRICE CONTRACTS WITH ECONOMIC PRICE ADJUSTMENTS

(a) Description. A fixed-price contract with economic price adjustment provides for
revision of the stated contract price upon the occurrence of specified
contingencies that are specifically defined in the contract. There are three
types of economic price adjustments:

o Adjustments Based on Established Prices. These price adjustments are
based on increases or decreases from an agreed-upon level in published
or otherwise established prices of specific items;

e Adjustments Based on Actual Costs of Labor or Materials. These price
adjustments are based on increases or decreases in specified costs of
labor or material that the contractor actually experiences during contract
performance; or

o Adjustments Based on Cost Indices of Labor or Material. These price
adjustments based are on increases or decreases in labor or material cost
standards or indices thatare specifically identified in the contract.

(b) For use of economic price adjustments in procurements by competitive sealed
bids, the Contracting Officer shall follow the procedures in §9-26 (c).

(c) Application.

¢ A fixed-price contract with economic price adjustment may be used when
there is fluctuation in market or labor prices that may exist during an
extended period of contract performance.

¢ Price adjustments based on established catalog prices shall be restricted
to industry-wide contingencies. Industry-wide contingencies shall be those
affecting a particular industry as a whole and shall not depend upon
circumstances within the contractor's control. Price adjustments based on
labor and material costs shall be limited to contingencies beyond the
contractor's control.

¢ When establishing the base level from which adjustment will be made, the
ContractingOfficer shall ensure that cost elements are not duplicated by
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inclusion in both the baseprice and the adjustment requested by the
contractor under the economic price adjustment clause approved by the
Chief Procurement Officer.

4-7 FIXED-PRICE INCENTIVE CONTRACTS

A fixed-price incentive contract is a fixed price contract that provides for adjusting profit
and establishing the final contract price by a formula based on the relationship of final
negotiated total cost to total target cost. This contract type is covered in §4-11.

4-8 COST-REIMBURSEMENT CONTRACTS

(a) Description. Cost-reimbursement contracts provide for payment of allowable
incurred costs, to the extent prescribed in the contract. These contracts
establish a ceiling that thecontractor may not exceed (except at its own risk)
without the approval of the ContractingOfficer.

(b) Application. Cost-reimbursement contracts are suitable for use with
Architectural/Engineering design, planning, IT services and research and
development contracts.

(c) Contract Clause. Each cost-reimbursement contract shall contain the following:
e A clause, approved by the Chief Procurement Officer, indicating that only
those costs determined by the Contracting Officer to be reasonable,
allowable and allocable in accordance with Chapter 16 of these
procedures, will be reimbursable; and
e Aclause, approved by the Chief Procurement Officer, establishing a stated
price ceiling.

(d) A cost-plus-fixed-fee contract is a cost-reimbursement contract that provides
for paymentto the contractor of a negotiated fee that is fixed at the inception of
the contract. The fixed-fee does not vary with the actual cost but may be
adjusted as a result of changes in the work to be performed under the contract.
This contract type permits contracting for effortsthat might otherwise present
too great a risk to contractors, but it provides the contractor only a minimum
incentive to control costs. The contract shall include a clause, approved by the
Chief Procurement Officer, setting a maximum allowable fee.

(e) Completion Form. When using the completion form, the Contracting Officer
shall describethe scope of work by stating a definite goal or target and
specifying an end product. This form of contract normally requires the
contractor to complete and deliver the specified endproduct (e.g., a final report
or research accomplishing the goal or target) within the estimated cost, if
possible, as a condition for payment of the entire fixed fee. However, inthe
event that the work cannot be completed with the estimated cost, the Authority
may require more effort without an increase in fee, provided the Authority
increases the estimated cost.

(f) Under a cost-reimbursement contract, the Contracting Officer may issue a
change order,a direction to replace or repair defective items or work, or a
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termination notice without immediately increasing the funds available. Further,
under this type of contract, a contractor is not obligated to incur costs in excess
of the estimated cost in the contract; the Contracting Officer shall ensure
availability of funds for directed actions.

(9) Under a cost-reimbursement contract, the Contracting Officer may direct that
any increasein the estimated cost or amount allotted to a contract be used for
the sole purpose of funding termination or other specified expenses.

4-9 INCENTIVE CONTRACTS

(a) General. An incentive contract may be used when a firm-fixed-price contract
is not appropriate and the required services can be procured at lower costs,
by relating the amount of profit or fee payable under the contract to the
contractor's performance. Incentive contracts are designed to obtain specific
objectives by establishing reasonable and attainable targets that are
communicated to the contractor in writing.

(b) When predetermined, formula-type incentives on technical performance or
delivery are included, increases in profit or fee shall be provided only for
achievement that surpassesthe targets, and decreases shall be provided for
to the extent that targets are not met.

4-10 TYPES OF INCENTIVES

(a) Cost Incentives.

e Incentive contracts shall include cost incentives which take the form of a
profit or fee adjustment. No incentive contract shall provide for incentives
without providing for a cost constraint.

¢ Incentive contracts shall include a target cost, a target profit or fee, and a
profit or feeadjustment formula that provides for the following:

o Actual cost that meets the target will result in the target profit or fee;

o Actual cost that exceeds the target will result in downward adjustment
of the targetprofit or fee; and

o Actual cost that is below the target will result in upward adjustment of
the target profit or fee.

(b) Performance Incentives.

e Performance incentives may be considered in connection with specific
elements of the contractor’s performance. These incentives should be
designed to relate profit or feeto results achieved by the contractor,
compared with specific targets. To the maximum extent practicable,
positive and negative performance incentives shall be considered in
connection with service contracts for performance of objectively
measurable tasks when quality of performance is critical.

e Technical performance incentives may be considered in connection with
specific elements of the contractor's performance. Technical performance
incentives shall be designed to tailor profit or fee to results achieved by the
contractor, compared with specified target goals. The contract shall be
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specific in establishing performance test criteria (i.e., testing conditions,
instrumentation precision and data interpretation) in order to determine the
degree of attainment of performance targets.

o Delivery incentives should be considered when improvement from a
required deliveryschedule is a significant Authority program objective.
Incentive arrangements on delivery shall specify the application of the
reward-penalty structure in the event of Authority caused delays or other
delays beyond the control, and without the fault or negligence, of the
contractor or a subcontractor.

4-11 FIXED-PRICE INCENTIVE CONTRACTS

(a) Description. A fixed-price incentive contract is a fixed-price contract that
provides for adjusting profit and establishing the final contract price, by
application of a formula basedon the relationship of total final negotiated cost to
total target cost. The final price is subjectto a price ceiling, negotiated at the
outset.

(b) Application. A fixed-price incentive contract may be used when the following factors apply:
¢ A firm-fixed-price contract is not suitable;

e The nature of the services being procured and other circumstances of the
procurementare such that the contractor's assumption of a degree of cost
responsibility will providea positive profit incentive for effective cost control
and performance;

¢ If the contract also includes incentives on technical performance and/or
delivery, the performance requirements provide a reasonable opportunity
for the incentives to have a meaningful impact on the contractor's
management of the work; and

o Adequate cost or pricing information for establishing a reasonable firm
target is reasonably expected to be available at the time of initial contract
negotiations.

(c) Limitation. A fixed-price incentive contract shall be used only when it is
impractical to obtain services of the kind or quality required without the use of
this contract type.

4-12 INDEFINITE-DELIVERY CONTRACTS

(a) Definitions. As used in this Section and in §4-13 and §4-15:

o “Delivery order contract” is an indefinite-delivery contract for supplies that
does not procure or specify a firm quantity of supplies (other than a
minimum or maximum quantity) and that provides for the issuance of orders
for the delivery of supplies duringthe period of the contract.

e “Task order contract” is an indefinite-delivery contract for services that
does not procure or specify a firm quantity of services (other than a
minimum or maximum quantity) and that provides for the issuance of tasks
during the period of the contract.

(b) There are three types of indefinite-delivery contracts: (1) indefinite-quantity
contracts (§4-13); (2) requirements contracts (§4-13); and definite-quantity
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contracts (§4-14). The appropriate type of indefinite-delivery contract may be
used to acquire goods and/or services when the exact times and/or exact
quantities of future deliveries are not known at the time of contract award. All
three types of indefinite-quantity contracts allow for maintaining minimal
stocking levels of goods in the Authority’s stores system. Also, indefinite-
quantity contracts allow for flexibility in both quantities and delivery schedules
and the ordering of goods and/or services once requirements are known.

(c) Timing of Funds Obligation. The Contracting Officer executing orders under a
requirements or indefinite-quantity type contract shall obligate funds when
individual orders are issued.

(d) Contract Clauses.

e Solicitations and contracts for delivery and task order contracts shall
include appropriate ordering and ordering limitation clauses approved by
the Chief Procurement Officer.

¢ The Contracting Officer shall:

o Include in the schedule of each indefinite-quantity type contract, the
names of Authority offices authorized to issue orders under the
contract;

o State an estimated total quantity in the solicitation and the resulting
contract, and include a clause stating that this estimate is not a
representation to a contractor that the estimated quantity will be
required or ordered, or that conditions affectingrequirements will be
stable or normal; and

o Ensure that the contract obligates the amount of budget authority
needed to coverthe Authority’s minimum required order, if any, under
the contract.

e The contract shall state the maximum limit of the contractor’s obligation to
deliver andthe Authority’s obligation to order. The contract may also
specify maximum or minimum quantities that the Authority may order
under each individual order and the maximum that it may order during a
specified period of time.

4-13 INDEFINITE-QUANTITY AND REQUIREMENTS CONTRACTS

(a) Indefinite-Quantity Contract. An indefinite-quantity contract provides for an
indefinite quantity, within stated limits, of supplies or services during a fixed
period. The Authority places orders for individual requirements such as:

e For each contractor receiving an award under a single solicitation, the
contract must require the Authority to order, and the contractor to furnish,
at least a stated minimumdollar amount of supplies or services. In addition,
each contract must state the maximum overall dollar amount that the
Authority can order from all contractors combined during the life of the
awarded contracts;

e To ensure that the contract is binding, the minimum quantity must be more
than a nominal quantity, but it should not exceed the amount the Authority
is fairly certain to order;

o The Contracting Officer should, to the maximum extent practicable, give
preference tomaking multiple awards of indefinite-quantity contracts under
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(c)

a single solicitation. No contract above the amount of $100 million
(including all options) may be awarded to asingle source; and
¢ A solicitation and contract for an indefinite quantity must:

o Specify the period of the contract, including the number of options and
the periodfor which the Authority may extend the contract under each
option;

o Specify the total minimum and maximum dollar amount of supplies or
services theAuthority will acquire under the contract;

o Include a statement of work, specifications, or other description, that
reasonably describes the general scope, nature, complexity, and
purpose of the supplies or services the Authority will acquire under the
contract in a manner that will enable a prospective bidder/proposer to
decide whether to submit a bid/proposal;

o State the procedures that the Authority will use in issuing orders. If
multiple awards may be made, state the procedures and selection
criteria that the Authority will useto provide awardees a fair opportunity
to be considered;

o Include a description of the Authority offices authorized to issue orders;
and

o Include authorization for placing oral or electronic orders provided that
the Authority has established procedures for obligating funds and that
oral orders areconfirmed in writing by issuance of a purchase order.

(b)  Application of Indefinite-Quantity Contracts. Contracting Officers may
use an indefinite- quantity contract when the Authority cannot predetermine,
above a specified minimum, the precise quantities of supplies or services
that the Authority will require during the contract period, and it is inadvisable
for the Authority to commit itself for more than a minimum quantity. The
Contracting Officer should use an indefinite-quantity contract onlywhen a
recurring need is anticipated.

Job Order Contracts. A Job Order Contract (JOC) is a specialized form of
indefinite- quantity contract. A JOC is used to provide a streamlined procedure
for miscellaneous and unpredictable job needs that may require prompt
attention when they arise and can have a cost anywhere from a few tens of
thousands of dollars to several million dollars. JOC contractors develop a
familiarity with the working conditions at the Authority’s work sites, as well as
the Authority’s administrative and operational procedures. This familiarity
creates efficiencies and economies. In addition, contractors that might
otherwise be unwilling to contract for relatively small or isolated projects are
willing to contract for a larger potential scope of work over a multi-year contract
life.

e JOC solicitations and contracts must comply with the requirements of
indefinite- quantity contracts set out in this section.

e The Authority will make awards to multiple contractors, if reasonably
possible, and must make multiple awards if the maximum contract amount
(including options) exceeds $100 million.

e The solicitation will include a requirement that a JOC contractor self-
perform at least 20% of the work on an annual basis.

e The minimum contract value promised to the contractor should be
sufficiently meaningful in amount as to encourage qualified companies to
bid on the JOC solicitation.
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e Ordersissued under a JOC contract will comply with the procedures set out
in § 4-15and 18-13.

e The total annual value of a JOC contract will not exceed $35 million unless
the need for a higher amount is justified in writing and reviewed and
approved by the Chief Procurement Officer and General Counsel.

(d) Requirements Contracts. A requirements contract provides for all actual
purchaserequirements for specified goods or services during a finite contract
period, with deliveriesor performance to be scheduled by placing orders with
the contractor.

e The Contracting Officer shall state a realistic estimate of the total quantity
to be ordered over the life of the contract in the solicitation and resulting
contract. The estimate should be qualified to state that the estimated
quantity is not a guarantee of the actual quantity to be required or ordered,
or that the conditions affecting the requirement will be stable over time.
The estimated quantity can be derived from pastordering experience, user
input or both, but should reflect the most up-to-date information on need
available.

e The solicitation document and contract must state the maximum amount
of goods or services to be ordered which may be expressed as a maximum
dollar amount or quantity. The contract may also specify the minimum
and/or maximum quantities thatmay be ordered with each order and the
maximum quantity that may be ordered duringa specified time interval.

(e) Application of Requirements Contracts. Contracting Officers may use
requirements contracts when the Authority anticipates a recurring need for
goods and/or services but cannot predict the exact quantities required during
a specific period of time.

() Authority Property Furnished for Repair. When a requirements contract is used
to acquire work (e.g., repair, modification or overhaul) on existing items of
Authority property, the Contracting Officer shall specify in the Schedule that
failure of the Authority to furnish such items in the amounts or quantities
described in the Schedule as “estimated” or “maximum” will not entitle the
contractor to any equitable adjustment in price under the Authority Property
clause of the contract.

4-14 DEFINITE-QUANTITY CONTRACTS

(a) Description. A definite-quantity contract provides for delivery of a definite
quantity of specific supplies or services for a fixed period, with deliveries or
performance to be scheduled at designated locations upon order.

(b) Application. A definite-quantity contract may be used when the Contracting
Officerdetermines in advance that a definite quantity of supplies or services
will be required during the contract period, and the supplies or services are
regularly available or will be available after a short lead time.
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4-15 ORDERING

(a)
(b)

Orders placed under indefinite-delivery contracts do not require public notification.

No protest under chapter 17 is authorized in connection with the issuance or
proposed issuance of an order under an indefinite-delivery contract, except for
a protest on the grounds that the order increases the scope, period, or
maximum value of the contract.

Orders placed under indefinite-delivery contracts must follow the procedures

at § 18-13and contain the following information:

Date of order;

Contract number and order number;

Iltem number and description, quantity and unit price or estimated cost or fee;
Delivery or performance schedule;

Place of delivery or performance;

Any packaging, packing, and shipping instructions;

Accounting and appropriations data; and

Method of payment and payment office.

4-16 TIME-AND-MATERIALS CONTRACTS

(a)

Description. A time-and-materials contract provides for acquiring supplies or

services onthe basis of:

e Direct labor hours at specified fixed hourly rates that include wages,
overhead, generaland administrative expenses and profit; and

e Materials at cost, including, if appropriate, material handling costs as
part of materialcosts.

Definitions.

o “Direct materials” means those materials that enter directly into the end
product, or that are used or consumed directly in connection with the
furnishing of the end services.

e “Hourly rate” means the rate(s) prescribed in the contract for payment for
labor that meets the labor category qualifications of a labor category
specified in the contract that are as follows:

o Performed by the contractor;

o Performed by the subcontractor; or

o Transferred between divisions, subsidiaries or affiliates of the
contractor under a common control.

o “Materials” means:

o Direct materials, including supplies transferred between divisions,
subsidiaries, oraffiliate of the contractor under a common control;

o Subcontractors for supplies; and

o Other direct costs (e.g., travel, etc.).

Application.
In accordance with Policy Memorandum 09-08, The Use and Monitoring of
Time and Material (T&M)/Labor Hour Service Contracts.
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¢ Atime-and-materials contract may be used with prior written approval from
the Chief Procurement Officer only after the Contracting Officer determines
in writing that at thetime of contract execution it is not possible to define the
scope or duration of the workor to anticipate the contract costs with any
degree of confidence and no other type ofcontract is suitable, and only if
the contract includes a ceiling price that the contractorexceeds at its own
risk. The Contracting Officer shall document the contract file with the Chief
Procurement Officer’s approval as well as to justify the reasons for and the
amount of any subsequent change in the ceiling price.

e Contracting Officer Responsibilities Contracting Officers must use the
Scope of work and Program Office input to identify potential areas of risk
(i.e., technical obsolescence, schedule pressure, security information,
maintenance and support, dependencies, staffing availability, cost,
funding, vendor stability, and past performance).

o The Contracting Officer must analyze the risks. This risk assessment
should be used to develop risk mitigation strategies for the contract.

o The risk mitigation strategy must be made part of the contract file.

o Using the risk mitigation strategy, the Contracting Officer must prepare
a plan of corrective actions to implement should the contractor fail to
perform its contractualobligations on a timely basis.

e Authority Surveillance. A time-and-materials contract provides no positive
profit incentive to the contractor for cost control or labor efficiency.
Therefore, appropriate Authority surveillance of contractor performance is
required.

e Material Handling Costs. When included as part of material costs, material
handling costs shall include only costs clearly excluded from the labor-hour
rate. Material handling costs may include all appropriate indirect costs
allocated to direct materials in accordance with the contractor’'s usual
accounting procedures consistent with chapter 16 of these procedures.

4-17 LABOR-HOUR CONTRACTS

A labor-hour contract is a variation of the time-and-materials contract, differing only in
thatmaterials are not supplied by the contractor. Labor-hour contracts are subject to
the samerequirements and restrictions as time-and-materials contracts.

4-18 LETTER CONTRACTS

(a) Description. A letter contract is a written preliminary contractual instrument that
authorizes the contractor to begin immediately manufacturing supplies or
performing services.

(b) Application.

e A letter contract may be used when negotiating a definitive contract is not
possible insufficient time to meet the requirement. However, a letter
contract should be as complete and definite as feasible under the
circumstances.

o When a letter contract award is based on price competition, the
Contracting Officer shall include a not-to-exceed price;
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e Each letter contract shall include a clause, approved by the Chief
Procurement Officerindicating the maximum liability of the Authority under
the letter contract;

e The maximum liability to the Authority shall be the estimated amount
necessary to cover the contractor's requirement for funds before execution
of the definitive contract.However, the Authority's maximum liability shall
not exceed 50% of the overall price ceiling for the term of the definitive
contract pursuant to this section unless approved in advance by the Chief
Procurement Officer;

o Each letter shall contain a negotiated schedule including:

o Dates for submission of the contractor’s price proposal, required cost
or pricing data, and, if required, make-or-buy subcontracting plans;

o A date for the start of negotiations; and

o A target date for final negotiations, which shall be the earliest
practicable date. The schedule will provide for execution of the contract
with 120 days after the date of the letter contract or before completion
of 50% of the work to be performed, whichever occurs first. The
contracting officer may, in extreme cases and according to Authority
procedures, authorize an additional period. If the Contracting Officer
and the contractor cannot negotiate a definitive contractbecause of
failure to reach agreement regarding price or fee for the work
performed, then the Contracting Officer must negotiate a settlement for
work performed, issue a Stop Work Order and re-solicit.

e Prior to execution of a letter contract, the Contracting Officer shall ensure
that funds are committed for obligation through a purchase requisition in
the amount of the maximum Authority liability for the term of the letter
contract.

e For purposes of initiation and approval of letter contracts, and for purposes
ofcontracting authority, the Contracting Officer shall use the estimated cost
of the contract for determining the type, level of review, and approval
required.

Limitations. A letter contract may be used only after the Contracting Officer

determines, inwriting to the procurement file, that no other type of contract is

suitable. A letter contract shall not:

e Commit the Authority an amount in excess of the funds available at the
time the lettercontract is executed; and

e Be amended to satisfy a new requirement unless the new requirement is
inseparablefrom the existing contract. Any amendment shall be subject to
the same requirementsas a new letter contract.

4-19 REVENUE CONTRACTS

(a)

General. Revenue contracts are contracts whose primary purpose is to
generate revenues or to create business opportunities for the Authority.
Examples include, rail andbus advertising, vending machine services, etc.

e |If revenue contracts involve use of a federally-funded asset, the Federal
Transit Administration (FTA) requires that they be awarded through
competition. The extent and type of competition should be consistent with
the purpose and scope of the procurement and the available marketplace;
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and

e Competition is not required when a business opportunity (such as running
utility cablesthrough tunnels or allowing the installation of transmission
towers or antennas on property) is made available on an equal basis to all
qualified applicants.

(b) Economic Analysis. The contract file for a revenue contract should include an
economic analysis justifying the contract term.

e Contents of Economic Analysis. In performing this analysis, the
Contracting Officer may wish to conduct a market survey to obtain
information and recommendations from prospective proposers to
determine what the typical up-front investment will be and what kind of
contract period would be required for the proposers to recover that
investment. The economic analysis should explain why the specific period
of performance was necessary for the recovery of the contractor’s
investment and a reasonable economic return; and

e The contract file should show the conclusions reached with respect to the
contract period of performance finally selected.

4-20 MULTI-YEAR CONTRACTS

(a) General. Multi-year contracts are those which have a term of years which
exceeds the current budget period. Such contracts must be contingent upon
future funding by the Authority, vesting in the Authority the right to cancel
without penalty if such funding is notavailable for any budget period beyond
the funded period. Option provisions are unnecessary. Multi-year contracting
may be used in either competitive or non-competitiveprocurements.

(b) Required Documentation for Multi-Year Contracts. The Contracting Officer
shall document the following factors as justification for the use of multi-year
contracting:

e Thatthe Authority requires the special production of definite quantities or the
furnishingof long-term services to meet its need(s);

e That there is a reasonable expectation that throughout the life of the
contract, the Authority will have sufficient funding for the entire program;

e That there is a stable design for the program and the technical risks
associated with the program are not excessive;

e That a multi-year contract will serve the best interests of the Authority by
encouraging competition or otherwise promoting economies in
procurement and/or performance; and

e The estimated requirements cover the period of the contract and are reasonably firm.

(c)  Multi-Year Solicitation Requirements. The solicitation for a multi-year
contract must require that each response quote a price for the base funded
period of the contract and for each subsequent period of the contract, as well
as a cumulative price for the multi-yearrequirement. Each solicitation for a
multi-year contract shall include the following:
e The requirements by item or services for the base funded period;
e Multi-year contract requirements including requirements for each additional period;
e The criteria for evaluation factors other than price where the procurement
is on the basis of factors in addition to price;
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(e)

¢ If the multi-year procurement is on the basis of factors in addition to price,
the relativeimportance of the evaluation factors;

o Notice that if the Authority determines before award that only the base
funded requirements are needed, the Authority may evaluate proposals
and make award solely on the requirements designated for the base
funded period;

¢ A prominently placed notice describing the multi-year features of the solicitation; and

o A statement that an award will not be made on less than the requirements
designatedfor the base funded period.

Evaluation of Multi-Year Bids/Proposals.

e The Contracting Officer shall evaluate bids or offers to determine the
lowest overall evaluated cost to the Authority for both the multi-year and the
requirements designatedfor the base funded period. The award of a multi-
year procurement is to be based on the total contract value for all program
years, and not just the funded portion of the program;

e If the procurement is by competitive sealed bids (on the basis of price and
price relatedfactors), the Contracting Officer shall award the contract on
the basis of the lowest evaluated price;

¢ Ifthe procurement is by competitive sealed proposals (on the basis of price
and othernon-price related factors), the Contracting Officer shall award the
contract consistent with the basis of award; and

¢ Inthe case of a sole source procurement, a Contracting Officer shall make
an award only if a detailed review of the cost and technical proposal
supports the objectives of multi-year contracting.

Cancellation of Multi-Year Contracts. The Contracting Officer shall ensure that
the Authority is protected in the event of cancellation of a multi-year contract
in the following manner:

e When a contract is terminated for the convenience of the Authority, the
Authority’s obligation shall be in accordance with the Termination for
Convenience of the Authorityclause of the contract; or

e Cancellation costs may have to be included in the contract in the form of
an advance agreement for any program year or portion thereof canceled
by the Authority (but cancellation costs are not required to be included if the
contractor will accept a contractwithout them).

Distinction Between Multi-Year and Multiple Year Contracting. The key
distinguishing difference between multi-year and multiple year contracts is that
multi-year contracts buymore than one year’s requirement without establishing
and having to exercise an option for each program year after the first, whereas
multiple year contracting is a method by which the Contracting Officer awards
a contract for a base period of one or more years, with option provisions for
future years' requirements. The base period of the contract is afirm and fully
funded requirement. Beyond the base period, the Authority uses option
provisions, which may be exercised unilaterally at the discretion of the
Authority as additional funding becomes available. There is no need for the
inclusion of cancellationpayments since the exercise of the option(s) is totally
within the discretion of the Authority.
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4-21 USE OF OPTIONS

(a) Option in Best Interest of the Authority. Except as provided in §4-21(b) and
§4-21(c), a Contracting Officer may include an option in a contract when it is in
the best interest of theAuthority. Options may be included in contracts to assure
the future availability of propertyor services. An option is a unilateral right in a
contract by which, for a specified time, theAuthority may elect to purchase
additional equipment, supplies, or services called for by the contract, or may
elect to extend the term of the contract.

(b) Prohibition When Requirements Are Foreseeable. A Contracting Officer shall
not use anoption when the Authority’s foreseeable requirements for goods
involve quantities large enough to permit the recovery of start-up costs and the
production of required supplies ata reasonable price; or delivery requirements
are known far enough into the future to permitcompetitive procurement and
production of goods.

(c) Other Conditions Concerning the Use of Options. A Contracting Officer shall

not use an option in any of the following circumstances:

e If the contractor would incur undue risks, such as when the price or
availability of necessary materials or labor is not reasonably foreseeable;

e If an indefinite quantity or requirements type contract would be more
appropriate; provided, that a Contracting Officer may use an option to
extend the term of these types of contracts;

e If market prices for the supplies or services involved are likely to change
substantially;or

¢ If the basic quantity is a learning or testing quantity and competition for the
option would be impractical after the initial contract is awarded.

(d) Options in Services Contracts. A Contracting Officer may include options in a
contract forservices if there is an anticipated need for similar services beyond
the first contract periodand/or funding year. The total of the basic and option
periods in a contract for services may not exceed five years, absent approval
of COUN.

(e) Options in Supply Contracts. The total of the basic and option quantities shall
not normallyexceed the requirement for five years after the date of the original
contract in contracts forsupplies. The Contracting Officer shall justify in writing
the quantities or the term under option, the notification period for exercising
the option, and any limitation on the option price. The Contracting Officer shall
include the justification document in the contract file.

() Contract Provisions Must Provide Option Price. The cost of each option shall
be readily discernible from the contract provisions that set forth the option.
Contract provisions, approved by the Chief Procurement Officer, setting forth
the cost of the option may include,but are not limited to, the following:

e A specific dollar amount;

¢ An amount to be determined by applying provisions (or a formula) provided
in the basiccontract, but not including renegotiation of the price for work in
a fixed-price type contract;
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¢ In a cost-type contract, a stated fixed or maximum fee or a fixed or
maximum feeamount determinable by applying a formula contained in
the basic contract;

e A specific price that is subject to an economic price adjustment provision; or

¢ A specific price that is subject to change as a result of changes to the
prevailing laborrates provided by the U.S. Department of Labor (DOL).

4-22 SOLICITATION OF CONTRACTS WITH OPTIONS

(a)

(c)

(d)

Inclusion of All Option Clauses in Solicitation. If a contract will provide for the
exercise ofan option, the solicitation shall include appropriate option clauses,
approved by the ChiefProcurement Officer. Each solicitation containing an
option provision shall state the basisof evaluation and shall inform bidders that
the Authority may exercise the option at the time of award.

Discretionary Option Quantities. In solicitations that require the offering of an
option, thetotal amount of the option quantities may be left to the discretion of
the Contracting Officer and Program Office based on the needs of the
Authority.

Statement of Option Period. Each contract shall state the period which an
option may beexercised to provide the contractor adequate lead time to ensure
continuous production or services.

Evaluation of Offers for Solicitation Options. When awarding the base contract,
the Authority shall evaluate offers for any option quantities or periods
contained in a solicitation when it has been determined prior to soliciting offers
that the recipient is likelyto exercise the options. When options have not been
evaluated as part of the award, the exercise of such options will be considered
a sole-source procurement.

4-23 EXERCISE OF OPTIONS

(a)

Requirements. A Contracting Officer shall exercise an option only after COUN
review andapproval and after documenting the file to show the following:
¢ That sufficient budget authority is available;
¢ That the requirement covered by the option fulfills an existing Authority need; and
o That the exercise of the option will be the most advantageous method of
fulfilling theAuthority's requirement, when price and other factors are
considered.

Exercising an option after a lower price has been negotiated constitutes a sole-
sourceprocurement.

Factors to Consider.

e The Contracting Officer, after considering price and other factors, shall
make the judgment required by §4-23 (a) above, on the basis of one of the
following:

o A new solicitation failed to produce a better price or a more
advantageous offer than that offered by the option;
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o Aninformal analysis of prices or an examination of the market indicates
that the option price is better than prices available in the market or that
the option is the most advantageous offer; or

o The time between the award of the contract containing the option and
the exerciseof the option indicates that the option price is the lowest
price obtainable or the most advantageous offer.

o When determining whether to exercise an option, the Contracting Officer
shall consider the need for continuity of operations and the potential cost

of disrupting operations.

(c) Citing Option Provision in Modifications. The contract modification or other
authorized written document, which notifies the contractor of the exercise of
the option, must cite theoption provision as authority for the action and should
be issued within the time-period specified in the contract.

4-24 PROCUREMENT ADMINISTRATIVE LEAD TIMES (PALT)

(a) The PALT listed below reflects standard lead times aligned with procurement type and

threshold:
LEAD TIME
PROCUREMENT TYPE DOLLAR VALUE RANGE
(Calendar
Days)
$0 - $10,000 Purchase Card
Under $250,000 Using Simplified Procedures
$10,000 and above 30-45 days
Under $250,000 Using Simplified Procedures Any Amount as 30-45 days
' Simplified Purchase
Blanket Purchase Agreement (BPA) Any Amount 30-45 days
Task Orders Under Indefinite Delivery Contracts Any Amount 30-45 days
Formal Procurement Procedures Sealed Bids Invitation for
Bids (IFB Any Amount
ids (IFB) 60-90 days
Competitive Proposals Request for Proposals (RFP) Any Amount 90-180 days
Delivery Orders/Task Orders issued off WMATA IDIQ or Any Amount 30-60 days

Requirements Type Contracts
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Non-Competitive Actions: Other Than Full and Open
Competition (includes Procurement and Procedures Manual
Chapters 8 and 11, sole source, and urgent actions — the Any Amount
latter two requiring submittal of a completed Determination 30-90 days
and Findings (D&F))
(a) Delivery Orders/Task Orders Under External Contracts Any Amount 30-60 days
e.g., General Services Administration/Federal Supply
Schedules, etc.
Any Value _
(b) Any Modification to Exercise Options 30-60 days

Lead times begin at the receipt of a procurement ready package from the
Program Office. Procurement ready means a properly prepared, fully
documented requisition, Independent Cost Estimate, Scope of
Work/Specifications, D&F, including any applicable clearances and approvals.
The number of days is the maximum allowed. Exceptions to the established
lead time may be granted by the Chief Procurement Officer (CPRO) due to
workload and available resources.
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5 - CONTRACT FINANCING, FUNDING AND PAYMENT

5-1 PURPOSE AND SCOPE

This chapter provides procedures for all Authority officials involved in the contracting
process pertaining to contract financing, funding, payments to contractors, and the
treatment of contractor debt.

5-2 PROVISION AND USES OF CONTRACT FINANCING

(@) Generally, private financing (financing of a contract solely by the contractor with
no assistance from the Authority) shall be considered the most preferable type
of financing for all Authority contracts. The Authority can provide financing on a
contract-by-contract basis only if private financing is not available.

(b)  The Contracting Officer shall avoid any undue risk of monetary loss to the
Authority through contract financing and shall monitor the contractor’s financial
status and use of any contract financing provided under the contract.

(c)  Contract financing by the Authority shall be used only for financing contractor
working capital and shall not be used for the expansion of contractor-owned
facilities.

(d)  Except for contracts under which facilities are being procured for Authority
ownership, contract financing by the Authority shall not be used for the
procurement of fixed assets.

(e)  Contract financing shall not be provided for purchases made under simplified
acquisition procedures.

5-3 CONTRACT FINANCING PAYMENT METHODS

(a) Contract financing payment means an authorized Authority disbursement of
monies to a contractor prior to the acceptance of supplies or services by the
Authority. Contract financing payment methods include advance payments,
partial payments, and progress payments, which are generally described as
follows:

(b) Advance payments are advances of money by the Authority to a prime
contractor before, in anticipation of and for the purpose of complete
performance under one or more contracts. They are expected to be recovered
from payments due to the contractor incidental to performance of the
contract(s). Advance payments may be made to prime contractors for the
purpose of making advances to subcontractors.

(c) Partial payments for accepted supplies and services that are only a part of the
contract requirement are authorized. Partial payments can assist the
contractor in participating on Authority contracts without, or with minimal,

Page | 111


http://admn/proc/prmt/PPM%20-%20Rev%2010.htm#TABLE%20OF%20CONTENTS%23TABLE%20OF%20CONTENTS

contract financing.

(d) Progress payments may be authorized when payments are based on costs
incurred as the work progresses under the contract or based on a percentage
or stage of completionof the contract work.

5-4 ADVANCE PAYMENT

(a) Contracts for the payment of rent, tuition, insurance premiums, and
subscriptions topublications are contracts where the Authority makes advance
payments.

(b) Advance payments utilizing FTA funds are prohibited unless prior written
concurrence isobtained from FTA.

For federally-funded contracts, the FTA does not authorize funding payments
made by the Authority to a contractor prior to the incurrence of costs by the
contractor, unless prior written concurrence is obtained from FTA. Where
advance payments are customarily required in the marketplace, FTA
concurrence is required only where an advance paymentexceeds $100,000.

5-5 PROGRESS PAYMENTS

(a) General.

o Progress payments should reflect the value received by the Authority on
products received or services performed. The Authority shall obtain title
or a secured interest in materials included in progress payments. The
Authority must also have sufficient documentation to substantiate the work
performed for which payment is requested.

¢ In the case of cost-reimbursement contracts, the basis may be an interim
milestone toward a completed deliverable.

e Progress payments for construction contracts must be made on a
percentage of completion basis (§5-6). The Contracting Officer and COTR
should closely monitor such payments to ensure that the percentages billed
by the contractor are an accuratereflection of progress made and do not
represent advance payments. A percentage- of-completion method is
authorized only for construction contracts.

o Bids conditioned on progress payments when the solicitation does not
provide for progress payments shall be rejected as non-responsive.

¢ In the case of deliverables such as buses, rail cars or other products a
Schedule of Values should be established. Breakdown each lump-sum
item into component partsof work for which progress payments may be
requested. The total costs for the component parts of work shall equal the
contract price for that lump-sum item. The Contracting Officer may request
data to verify accuracy of dollar values. Include mobilization, general
condition costs, overhead and profit in the total dollar value of unit price
items and in the component parts of work for each lump-sum item. Do not
include mobilization, general condition costs, overhead or profit as a
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separate item. Do not break down unit price items. Use only the contract
price for unit price items. The total cost of all items shall equal the contract
price. The Schedule of Values will form the basis for progress payments.
An acceptable Schedule of Values shall be agreed upon by the Contractor
and Contracting Officer before the first progress payment is processed.

Customary and Unusual Progress Payments.

e Customary Progress Payment Rates. Progress payments are based on
costs incurredby the contractor as work progresses under the contract.
The customary progress payment rate is 80% applicable to the total cost
of performing the contract. For contracts where the contractor is a
Disadvantaged Enterprise Firms (DBE) and has been certified by the
Authority, the customary progress payment rate is 85%.

e Unusual Progress Payment Rates. Any rate higher than 80% (or 85% for
DBEs) shall be considered an unusual progress payment rate. The
Contracting Officer shall only authorize unusual progress payment rates if
both of the following apply:

o The contract necessitates pre-delivery expenditures that are large in
relation to thecontract price and in relation to the contractor’s working
capital and credit; and

o The contractor fully documents the need to supplement any private
financing available.

Contract Price.

e For the purpose of making progress payments and determining the
limitations on progress payments, the Contracting Officer may use the
following in determining the contract price:

o Under firm-fixed-price contracts, the contract price shall be the current
contract price for which funds have been obligated;

o If the contract is re-determinable or subject to economic price
adjustment, the contract price shall be the initial price until modified;

o Under a fixed-price incentive contract, the contract price shall be the
target price for which funds have been obligated. However, if the
contractor’'s properly incurred costs exceed the target price, the
Contracting Officer may provisionally increase the price up to the
ceiling or maximum price;

o Under a letter contract, the contract price shall be 50% of the maximum
amount ofthe contract; and

o Any portion of the contract specifically providing for reimbursement of
costs only shall be excluded from progress payments.

e The Contracting Officer shall not make progress payments or increase the
contract price beyond the funds obligated under the contract, as amended.

Exclusion of Progress Payments.

A Contracting Officer shall not provide for progress payments if the contract

items are quick turnover types for which progress payments are not a

customary commercial practice, such as the following:

e Subsistence;

e Clothing; or

e Standard commercial items not requiring a substantial accumulation of
pre-delivery expenditures by the contractor.
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5-6 PROGRESS PAYMENTS BASED ON A PERCENTAGE OR STAGE OF
COMPLETION

(a) Progress payments based on a percentage or stage of completion must be
utilized by theContracting Officer for construction contracts, subject to the
prohibitions in §5-5(b).

(b) Retainage. When satisfactory progress on a contract has not been achieved
by a contractor during any period for which a progress payment is to be made,
a portion of theof the progress payment otherwise due may be retained.
o Retainage should not be used as a substitute for good contract
management, and the Contracting Officer should not withhold funds
without cause;

o Determinations to retain funds and the negotiated amount to be withheld
shall be madeby the Contracting Officer on a case-by-case basis. Such
decisions will be based on the Contracting Officer's assessment of past
performance and the likelihood that suchperformance will continue;

e The amount of retainage withheld shall not exceed 10 percent (10%) of
the approved estimated amount in accordance with the terms of the
contract and may be adjusted as the expected performance, the ability to
rely on alternative safeguards, and other factors change; and

¢ Upon completion of all contract requirements, retained amounts shall be
paid promptlyunless these amounts are otherwise necessary to protect the
Authority’s interest.

5-7 CONSIDERATION FOR PROGRESS PAYMENTS

(a) There should be no requirement for a separate consideration for providing
progress payments or for changing progress payment rates if coverage is
included in the terms ofthe contract when awarded.

(b) Adequate new consideration shall be required when the contract, during
contract performance, is amended to provide progress payments.

(c) The contractor may provide new consideration by monetary means (such as
reduction incontract price) or non-monetary means (such as incorporating
terms in the contract amendment conferring a new benefit on the Authority).
Fair and reasonable considerationshall approximate the amount by which the
price would have been smaller if the provisionfor progress payments had been
included in the initial contract.

5-8 SUPERVISION AND APPROVAL OF PROGRESS PAYMENTS

(a) The extent of progress payments supervision may vary, according to the
contractor's experience, performance record, reliability, quality of
management, financial strength, andwith the adequacy of the contractor’s
accounting systems and controls. Supervision shallbe of a kind and degree
sufficient to provide timely knowledge of the need and timely opportunity for
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any action necessary to protect the interests of the Authority.

(b) The Contracting Officer shall, before approving progress payments, determine
the following:

e That the contractor will be capable of transferring ownership (title), or that
the Authorityis otherwise protected against loss by additional protective
provisions in the contract;and

e The contractor’s accounting system and controls are adequate for proper
administration of progress payments.

(c) The Contracting Officer may request an audit review of the contractor’s
request for progress payment when there is reason to question the reliability
or accuracy of the contractor’s certification.

(d) The Contracting Officer shall ensure that any excess of unearned progress
payments ispromptly corrected through one or more of the following:
¢ Reducing the progress payment rate; or
e Suspending progress payments.

5-9 REVIEW OR AUDIT OF PROGRESS PAYMENTS

(a) General. In each contract providing for progress payments, the Contracting
Officer shall include provisions, approved by the Chief Procurement Officer,
giving the Authority the right to conduct post-payment reviews or audits at the
discretion of the Contracting Officer.

(b) The Contracting Officer shall conduct progress payment reviews periodically,
at intervalsof six months or less, and may conduct reviews or request audits by
the Office of InspectorGeneral (OIG) at any time.

5-10 SUSPENSION OR REDUCTION OF PROGRESS PAYMENTS

(a) General. In each contract that provides for progress payments, the Contracting
Officer shall include provisions, approved by the Chief Procurement Officer,
which assert the Authority’s right to reduce or suspend progress payments, in
the following circumstances:

e The contractor fails to maintain an efficient and reliable accounting
system andcontrols that are adequate for the proper administration of
progress payments;

o The Contracting Officer determines that contract performance is
endangered by thecontractor’s financial condition;

o The progress payments exceed the fair value of undelivered work under
the contract;and

e The Authority determines there is substantial evidence that the
contractor’s requestfor progress payments is fraudulent.

(b) The Contracting Officer must evaluate the effect of the action on the
contractor’'s operations, based on the contractor's financial condition,
projected cash requirements, and the existing or available credit
arrangements. Suspension and reduction of progress payments shall only be
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taken in accordance with the contract terms. The Contracting Officer must give
notice to the contractor of the intended action.

(c) The Contracting Officer shall take immediate unilateral action only if warranted
by circumstances such as overpayments or unsatisfactory contract
performance. In all cases, the Contracting Officer must document the contract
file with evidence supporting the Contracting Officer’s decisions.

5-11 PROTECTION OF AUTHORITY TITLE

(a) The Contracting Officer must include a provision, approved by the Chief
Procurement Officer, with the progress payment provisions in the contract
which provides that the Authority shall receive title to all of the materials, work-
in-process, finished goods, and other items of property under the contract. The
Contracting Officer shall ensure that Authority title is not compromised.

(b) The Contracting Officer shall require additional protective provisions, if
deemed necessary, to establish and protect the Authority’s title.

5-12 RISK OF LOSS

The Contracting Officer shall include a provision, approved by the Chief Procurement
Officer, that the contractor shall bear the risk of loss, theft, destruction, or damage to
property affected by the provision.

5-13 PROGRESS PAYMENTS TO SUBCONTRACTORS

(a) The Contracting Officer shall encourage each contractor to provide progress
payments tosubcontractors on terms that meet the standards in §5-5 (b) for
customary progress payments.

(b) In each contract providing for progress payments, the Contracting Officer may
include a provision, approved by the Chief Procurement Officer, which
requires the contractor to include in the terms of each subcontract the
substance of the progress payment provisionsin the prime contract, modified
to indicate that the contractor (not the Authority) awards the subcontract and
administers the progress payments.

(c) If the contractor makes progress payments to a subcontractor under a cost-
reimbursement prime contract, the Contracting Officer shall accept the
progress payments as reimbursable costs of the prime contract only under the
following conditions:

e The payments are made under the standards in §5-5 (b) for customary
progress payments;

¢ The payments do not exceed the progress payment rate set forth in §5-5
(b); and

e The subcontract contains progress payment terms as required under §5-

Page | 116



13 (b) above.

5-14 CONTRACT DEBT DETERMINATION AND COLLECTION

In determining the amount of any contract debt, the Contracting Officer and the Chief
Procurement Officer shall fairly consider both the Authority’s claim and any contract
claimsby the contractor against the Authority. This determination does not constitute
a settlement of such claims, nor is it a Contracting Officer’s final determination under
the Disputes Clause in the contract. The Contracting Officer, in coordination with
COUN shall use all proper means available for collecting debts as rapidly as possible.

5-15 DEMAND FOR PAYMENT OF CONTRACT DEBT

(a) The Contracting Officer shall make a demand for payment as soon as the
amount of contract debt due has been computed. If the debt arises from
excess costs for a default determination under §18-15 the Contracting Officer
shall make the demand without delay.

(b) The demand shall include the following:
e A description of the debt, including the debt amount;
¢ Notification that any amount not paid within 30 days from the date of the
demand, or from any earlier date specified in the contract, shall bear
interest at the rate set forth in §5-19;

¢ A notification that the contractor may submit a proposal for deferment of
collection if immediate payment is not practical or if the amount is disputed;
and

¢ Identification of the Contracting Officer or other official designated for
determining theamount of the debt and for its collection.

5-16 NEGOTIATION OF REFUND TO RESOLVE CONTRACT

(a) The Contracting Officer shall attempt to resolve the amount of contract debt
and refund through negotiations with the contractor at the time the debt has
been established.

(b) If the Contracting Officer and contractor agree upon a refund to the Authority,
the Contracting Officer shall promptly write a memorandum to document the
agreement, the amount of contract debt and the form of repayment to the
Authority. Upon approval of COUN, the memorandum shall be signed and
dated by the Contracting Officer for the Authority and the contractor.

5-17 TYPES OF FORM FOR REPAYMENT

(a) The Contracting Officer shall execute a contract modification to adjust the
contract in accordance with the memorandum of agreement;
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(b) If the Contractor has invoices on hand for payment, the Contracting Officer
shall make anappropriate setoff. To the extent that the setoff reduces the debt,
an explanation of the setoff shall indicate the extent to which the demand
amount is reduced;

(c) The Contracting Officer shall defer such future payments to the contractor;

(d) Request a refund from the contractor.

5-18 DEFERRED PAYMENT AGREEMENTS

(a) At a minimum, the Contracting Officer shall include the following in any

deferred paymentterms of the Refund Agreement;

e A description of the debt;

¢ The date of the first demand for payment;

¢ Notice of interest charges;

e The method for making payments and the office to which the payments shall
be made;and

e Provisions for termination of the deferred payment arrangement and
acceleration of the maturity of the debt if the contractor defaults on the
deferred payment agreementor the underlying contract, or if bankruptcy or
insolvency proceedings are instituted byor against the contractor.

(b) If the contractor’s appeal of the debt is pending, the refund agreement shall
include a provision, approved by the Chief Procurement Officer, requiring the
contractor to diligentlyprosecute the appeal and to pay the debt in full either
when the appeal is decided or whenthe contractor and the Authority agree on
the debt amount.

(c) If the contractor does not plan to appeal the debt or file an action under the
Disputes Clause of the contract, the refund agreement shall include a specific
schedule of payments.

(d) The refund agreement shall include a provision, approved by the Chief
Procurement Officer, allowing the contractor to make prepayments without
prejudice for refund of overpayments and for crediting of interest.

5-19 CONTRACT DEBT INTEREST CHARGES AND CREDITS

(a) The Contracting Officer shall apply interest charges to any contract debt
unpaid after 30days from the issuance of a demand, unless one of the
following applies:
e The contract is without any provision for profit or fee with a nonprofit organization; or
e The contract specifies another due date or procedure for charging
or collectinginterest; or
e The contract is for purchases made under simplified acquisition procedures.

(b) The interest rate charge of 1% shall be computed for the actual number of
calendar daysinvolved beginning on the due date and ending on the date on
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which the designated officereceived payment from the contractor.

5-20 CONTRACT FUNDING
Contracts Conditioned Upon the Availability of Funds.

e A contractor shall not perform services or deliver supplies under a contract
conditionedupon the availability of funds until the Contracting Officer has
given written notice to the contractor that funds are available. The
Contracting Officer shall not give notice to the contractor until the
appropriate amount of budget authority has been authorized.

e The Authority shall not accept supplies or services under a contract
conditioned uponthe availability of funds until the Contracting Officer has
given written notice to the contractor that funds are available.

5-21 LIMITATION OF COST OR FUNDS

(a) Upon learning that a partially funded contract will receive no further funds, the
ContractingOfficer shall promptly give the contractor notice of the decision not
to provide funds.

(b) Under a cost-reimbursement contract, the Contracting Officer, upon learning
that the contractor is approaching the estimated cost of the contract or the limit
of the budget authority allocated and encumbered, shall promptly obtain
information about funding pertinent to the continuation of the contract and
notify the contractor in writing of one of the following:

e That additional funding is available or the estimated cost has been
increased in a specified amount;

e That the contract will not be further funded, and that the contractor shall
submit a proposal for an adjustment of fee, based on the percentage of
work completed in relation to the total work called for under the contract;
or

e That the contract will be terminated.

5-22 ASSIGNMENT OF CONTRACT PAYMENTS BY CONTRACTORS

A contractor may assign funds due or to become due under a contract if all
the followingconditions are met:
e The contract specified payments aggregating $1,000 or more;
o The assignment is made to a bank, trust company, or other financing institution;
e The contract does not prohibit the assignment. A contract may prohibit the
assignmentof contract payments if the Contracting Officer determines that
the prohibition is in thebest interests of the Authority;
o Unless otherwise expressly permitted in the contract, the assignment:
o Covers all unpaid amounts payable under the contract;
o May be made only to one party, except that any assignment may be
made to one party as agent or trustee for two or more parties
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participating in the financing of the contract; and
o Is not subject to further assignment.
e The assignee shall be required to send written notice of assignment
together with a true copy of the assignment instrument to the:
o Contracting Officer;
o Surety on any bond applicable to the contract; and
o Disbursing officer designated in the contract to make payment.

5-23 PROCEDURES FOR ASSIGNMENT OF CONTRACT PAYMENTS

(a)

(b)

(c)

Assignments.

e Assignments by corporations shall be executed by an authorized
representative of thecorporation and attested by the authorized official of
the corporation.

e Assignment by a partnership may be signed by one partner if it is
accompanied by anacknowledged certification that the signer is a general
partner of the partnership whois authorized to sign the assignment on
behalf of all partners.

e Assignments by an individual shall be signed by that individual, and the
signature shallbe acknowledged before a notary public or other person
authorized to administer oaths.

Filing. The assignee shall forward to each required individual (§5-22) an original
and threecopies of the notice of assignment together with one true copy of the
instrument of assignment.

Examination by the Authority. In examining and processing notices of
assignment and before acknowledging their receipt, the Contracting Officer
shall, with the concurrence of COUN, ensure that the following conditions are
met:

o The contract was properly approved and executed;

e The contract is one under which claims may be assigned; and

e The assignment covers only money due or to become due under the contact.

Release of Assignment.

¢ Arelease of an assignment shall be required whenever either of the following occurs:
o There has been a further assignment or reassignment; or
o The contractor wishes to reestablish its right to receive future

payments after the contractor’s obligations to an assignee is satisfied
and a balance remains due under the contract.

e The assignee, under a further assignment or reassignment, in order to
establish a rightto receive payment from the Authority shall file the
following with the individuals listed in §5-22:

o Written notice of release of the contractor by the assignee;

o A copy of the release instrument;

o Written notice of the further assignment or reassignment; and
o A copy of the further assignment or reassignment instrument.

e If the assignee releases the contractor from an assignment of contract
payments, thecontractor, in order to establish a right to receive payment
of the balance due under the contract, shall file a written notice of release
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together with a certified copy of the release of assignment instrument with
the individuals listed in §5-22.

e The recipient of a notice of release of assignment or an official acting on
behalf of therecipient shall acknowledge receipt of the notice in writing.

5-24 AUTHORITY PAYMENT PROCESS

(a)

(b)

The Authority will promptly process all contract payments with necessary
controls to assure compliance with all contract terms and conditions in
accordance with internal procedures authorized by the General Manager or
Chief Financial Officer. Electronic Funds Transfer (“EFT”) shall be used for all
contracts except if the Authority does not expect to make more than one
payment to the same contractor within a one-year period.

Solicitation and Contract Requirements. Contracting Officers will clearly
specify insolicitations, and contracts all of the required information needed by
the proposer for EFTtransfer and shall forward the EFT information provided
by the successful proposer to theOffice of Accounting (‘“ACCT”).

e The Contracting Officer shall also make clear the form and content of an
acceptable invoice, including a requirement that invoices be numbered,
contain an invoice date, contract and purchase order number, for services,
the period of performance being invoiced, and for goods, the quantity of
goods delivered. All original invoices are to beprovided directly to ACCT,
unless electronic submission of invoices is allowed by the contract and the
Authority has established procedures for their acceptance; and

e Contracting Officers will require that final invoices be clearly marked
FINAL, and that invoices cite the amount of the contract, the amount
previously paid and the balance due.

Retention of Payment Information. ACCT will maintain summary payment
information in the Authority’s financial system of record. ACCT will provide the
Contracting Officer withcopies of paid invoices and copies of final invoices
upon receipt from the contractor or assure that such payment records are
made available to the Contracting Officer as part ofthe appropriate payment
information system.
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6 - SPECIAL FEDERAL AND GRANTEE REQUIREMENTS

6-1 PURPOSE AND SCOPE

This chapter prescribes the generally applicable federal laws and regulations for
Authority contracts and purchases, and where appropriate, indicates the specific
contract types anddollar thresholds requiring contractual coverage. However, this
Chapter does not supersede, nor does it include all requirements of, or substitute for
authoritative documents such as Federal Transit Administration (“FTA”) Circulars
(e.g., 4220.1, as revised), the FTA Master Agreement (“M.A.”), as revised, and the
Code of Federal Regulations. Instead, this Chapter highlights some of the common
requirements that are not otherwise included in these procedures.

6-2 RESPONSIBILITY

(a) Contracting Officers are responsible for:

e Including Federal and FTA required provisions and clauses in all
solicitations and contracts. Chapter 23, Procurement Forms and
Provisions, provides for the incorporation and maintenance of provisions
applicable to Authority contracts; and

e Ensuring the requirements of FTA Circulars 4220.1 and 5010.1, as
revised, and FTA Master Agreement, as revised, and, as applicable, the
FTA Best Procurement Practices Manual, are included in contracts.

(b) The Office of the Comptroller shall be responsible for notifying the Chief
Procurement Officer of special federal grant provisions that affect the
procurement process.

6-3 CONTRACTOR LABOR REQUIREMENTS

(a) The Authority may provide internal procedures as part of the procurement
procedures or other instructions to affect the enforcement and natification
requirements of the contractorlabor requirements outlined below. Debarment
actions for violations of the requirementswill be processed as required by
applicable Federal regulations.

(b) Equal Opportunity. Contracting Officers working with the Disadvantaged
Business Enterprise (“DBE”) Liaison Officer shall include required equal
employment opportunity provisions for contracts in excess of $10,000 and shall
assure contractor compliance withthose provisions. The equal employment
opportunity provisions are those authorized by Executive Order No. 11246
dated September 24, 1965 (see DOL EEO 11246) and furtherimplemented by
41 CFR 60-2, as amended and issued by the Department of Labor (“DOL”)
(also see DOL 41 CFR 60). These provisions will include the requirements of
Section 402 of the Vietnam Era Veterans Readjustment Assistance Act of
1974, as amended, (see DOL Vietnam Veterans Compliance Assistance) and
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(c)

(d)

(e)

Sections 503 and 504 of the Rehabilitation Act of 1973 (see DOL
Rehabilitation Act Sec. 503).

Equal opportunity requirements include a prohibition against employment
discrimination on the basis of race, color, religion, sex or national origin. Also
prohibited is discriminationon the basis of age. The Americans with Disabilities
Act of 1990 prohibits discrimination against qualified individuals with
disabilities in programs, activities, and services, and imposes specific
requirements on public and private entities.

Work Hours and Safety. All contracts in excess of $2,000 for construction and
other contracts in excess of $2,500 which involve the employment of
mechanics or laborers shall include provisions for compliance with Sections
103 and 107 of the Contract Work Hours and Safety Standards Act (40 USC
327-333) as implemented by DOL regulations (29 CFR, Part 5) (also see DOL
Contract Work Hours). These requirements do not apply to purchases of
supplies or materials for articles ordinarily available on the open market. The
Contracting Officer shall ensure that appropriate safety provisions from the
Authority Construction Safety Methods Manual and from OSHA are included
as safety requirementsin all rail system contract work and shall comply with
the Metrorail Safety Rules and Procedures.

Copeland “Anti-Kick Back” Act. All contracts for construction or repair shall
include a provision requiring the contractor to comply with the Copeland Anti-
Kickback Act (18 USC 874) as implemented by DOL regulations (29 CFR, Part
3) (also see DOL Copeland Act). This act provides that each contractor or
subcontractor shall be prohibited from inducing, by any means, any person
employed in the performance of the work under the contract orsubcontract to
give up any part of the compensation to which he is otherwise entitled. The
Contracting Officer is responsible for the reporting of all suspected or reported
violations (see §13-18 (c)).

Davis-Bacon Act. All construction contracts in excess of $2,000 shall include
a provisionrequiring the contractor to comply with the Davis-Bacon Act (40
USC 276a-276a-7) as implemented by DOL regulations (29 CFR, Part 5) (also
see DOL 29 CFR 5). Contractors are required to pay wages to laborers and
mechanics at a rate not less than the minimum wages specified in periodic
wage determinations by the Secretary of Labor. The Contracting Officer is
responsible for inserting the current prevailing wage determinationsissued by
DOL into each solicitation and for ensuring that contract award is conditioned
upon the contractor’s acceptance of the most recent wage determination. All
suspected or reported violations shall be reported to FTA by the Contracting
Officer.

Submission of Certified Payrolls for Construction Contracts and Subcontracts
Greater than $2,000. Contract Administrators must ensure that all contractors
and subcontractors performing work on federal or federally assisted
construction contracts in excess of $2,000 submit weekly certified payrolls
reports. At contract award, the Contract Administrator must inform the
Contractors in writing of the requirement to provide a certified payroll report
each month to the Project Manager as a condition of the contract. Contract
Administrators must verify the receipt of the certified payrolls reports by the
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(h)

(i)

()

Project Manager’s staff each month. If the certified payrolls reports are found
to be missing or late, the Contract Administrator must notify the Contractor(s)
that it/they is/are non- compliant to the terms and conditions of the contract.
The Contract Administrator must document in writing the corrective action plan
agreed to with the Contractor(s) to ensure compliance and place the corrective
action plan in the contract file. In addition, the following provision must be
included in the Special Provisions of each construction contract and
subcontract with a value greater than $2,000:

DAVIS-BACON AND COPELAND ANTI-KICKBACK ACTS

This contract is subject to the Davis-Bacon and Related Acts. All
rulings and interpretations of the Davis-Bacon and Related Acts
contained in 29 CFR parts 1, 3 and 5 are herein incorporated by
reference in this contract. The Davis-Bacon Act requires contractors
and subcontractors under construction contracts and subcontracts
greater than $2,000 to submit weekly certified payrolls reports to the
project manager.

Walsh-Healey Public Contract Act. All Authority contracts, for manufacturing or
furnishingof materials, supplies, articles, or equipment, and which exceed or
may exceed $10,000 are subject to the Walsh-Healey Public Contracts Act
(41 USC 35-45) which requires payment to employees the federal minimum
wage for all hours worked and time and onehalf their regular rate of pay for all
hours worked over 40 in a workweek. Ensure that theprovisions of the Act are
included in all eligible Authority contracts with contractors providing for the
manufacturing or furnishing of materials, supplies, articles, or equipmentin
their contracts.

Convict Labor. The Contracting Officer will ensure that all contracts include
the contract provision requiring the contractor to agree not to employ any
person during their terms ofimprisonment, except as provided by PL 89-176,
[18 USC 4082 c (2)].

Notice of Labor Disputes. The Contracting Officer will require Authority
contractors and subcontractors to provide notice to the Authority of labor
disputes in accordance with theappropriate contract provisions to be included
in construction, supply and service contracts.

Other Provisions Referenced in Circular 4220.1. Contracts involving federal
funding should also comply, as applicable, with the socio-economic
requirements set out in Circular 4220.1, Chap. IV, Sec. 2.c. This includes
giving a hiring preference, to the extentpracticable, to veterans (as defined in
Section 2108 of Title V) who have the requisite skillsand abilities to perform the
construction work required under the contract. This preferenceshould not be
understood or enforced in a manner that would require an employer to givea
preference to a veteran over an equally qualified applicant who is a member of
any racialor ethnic minority, female, an individual with a disability, or a former
employee.
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6-4 LABOR SURPLUS

When appropriate, the Authority will comply with FTA and DOL regulations
pertaining toutilization of the Federal Labor Surplus program.

6-5 FEDERAL POLICIES FOR ELDERLY AND DISABLED

(a) As required by FTA Circular 4220.1F “Third Party Contracting Requirements,”
as revised, the Authority shall ensure that contracts for vehicle and facilities
acquisition include appropriate accessibility for the elderly and disabled
pursuant to Section 504 of the Rehabilitation Act of 1973 as implemented by
49 CFR Part 27. The Authority shall also ensure that construction contracts
comply with the GSA specifications for the disabled asprescribed by 41 CFR
101-1-6, Accommodations for Physically Handicapped.

(b) In addition to the above Federal requirements, Contracting Officers shall
ensure that all contract specifications comply with Federal access
requirements for individuals with disabilities in accordance with the
Americans with Disabilities Act of 1990 (“ADA”) (see DOL ADA) and
implementing Federal Regulations.

6-6 FEDERAL FOREIGN TRADE REQUIREMENTS

(a) Buy America. The Authority shall comply with Section 165 of the Surface
Transportation Assistance Act of 1982, 49 USC 1601, Section 337 of the
Surface Transportation and Uniform Relocation Assistance Act of 1987, and
49 CFR Part 661, which impose Buy America Provisions on the procurement
of foreign products and materials. Authority Contracting Officers shall ensure
that Buy America requirements are observed in accordance with the following:
e All Authority solicitations funded with FTA grant funds shall include the

requirement forbidders to certify they will comply with the above laws and
regulations, as amended.

e 49 CFR Part 661 provides for a request for a waiver to be granted by FTA
based uponjustified applications requested by the Authority or in some
cases, by the potential bidders. Authority Contracting Officers shall ensure
that Authority requests for waivershall meet the conditions required by 49
CFR Part 661.7. Requests for waiver addressed to FTA shall be prepared
for the signature of the Chief Procurement Officerand concurrence of the
General Counsel.

e Authority solicitations and contracts shall include the appropriate
certifications and contract provisions required by the above referenced
laws and regulations, as may beamended.

(b) Cargo Preference. The Authority shall comply with 46 USC 1241 (b) and 46
CFR Part 381.7(b) which impose cargo preference requirements for the
shipment of goods by privately owned United States-flag commercial vessels.
Authority Contracting Officers shall ensure that Authority solicitations and
contracts include provisions requiring utilization of privately owned United
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States-flag commercial vessels whenever goods areto be shipped, and to
report shipments made to the Department of Transportation, Maritime
Administration.

(c) Shipments and Travel by Air Carrier. The Authority shall comply with
provisions of the “Fly America” Act, 49 USC § 40118 and applicable
regulations that require shipment by
U.S. flag air carriers unless not reasonably available, and transportation of
people on U.S.flag air carriers, unless not reasonably available.

6-7 ENVIRONMENTAL AND CONSERVATION REQUIREMENTS

(a) Violating Facilities List. The Authority is required to comply with 40 CFR Part
15 as applicable which prohibits the use of facilities included on the
Environmental Protection Agency (EPA) list of violating facilities for contracts
exceeding $100,000. Contracting Officers shall insert appropriate
certifications and provisions in Authority solicitations and contracts to ensure
compliance with the Clean Air Act (42 USC 7401) and the Clean Water Act
(33 USC 1251).

(b) Federal Emission Standards. Authority procurements that include motor
vehicle requirements must ensure compliance with 40 CFR Parts 84 and 85
which establish Federal emissions standards for vehicles.

(c) Energy Conservation. Authority Contracting Officers shall ensure that
construction and facilities support contracts include all current Authority
policies for environment or conservation requirements, including those energy
efficient standards developed to comply with the Energy Policy and
Conservation Act (PL 94-163).

e Authority contractors shall comply with mandatory standards and policies
relating to energy efficiency that are contained in applicable State energy
conservation plans issued in compliance with the Energy Policy and
Conservation Act, 42 USC 6321 et seq.

¢ Authority contractors shall make all appropriate efforts to foster the use
of fly ash, in compliance with EPA regulations “Guideline for Federal
Procurement of Cement andConcrete Containing Fly Ash”, 40 CFR Part
247. A written determination that the use of fly ash is inappropriate in a
particular procurement of cement or concrete is required. A copy of the
determination must be submitted to FTA.

(d) Where applicable, the Authority shall give a competitive preference for
recycled productsin accordance with 42 U.S.C. § 6962 and 40 C.F.R. Part
247.

6-8 INTELLIGENT TRANSPORTATION SYSTEMS

Intelligent transportation system (“ITS”) property and services must comply with the
National ITS Architecture and Standards to the extent required by 23 U.S.C. Section
517(d) and FTA Notice, “FTA National ITS Architecture Policy on Transit Projects.”
66FR 1455 et seq., January 8, 2001, and later published policies or implementing
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directives FTAmay issue. Third-party contracts involving ITS must comply with all
provisions of the foregoing regulations to ensure compliance with Federal
requirements.

6-9 RESTRICTION ON LOBBYING

(a) Federal Regulations at 48 CFR Parts 2 and 52, of the FAR and 49 CFR Part
20, DOT Common Rule, implement the restriction on lobbying and reporting
requirements of 31 USC 1352. Federal rules require that the contractor
disclose, if other than Federal appropriated funds are used, for influencing or
attempting to influence a Federal transaction. Both the certification that
appropriated funds have not and will not be paid, and the disclosure of
information when other than appropriated funds have or will be paid for
influencing or attempting to influence a Federal transaction, will be required
from Authority bidders or proposers for specified “applicable contract actions”
that are awardedusing Federal grant monies authorized for Authority use on
or after the effective date of 31 USC 1352, December 23, 1989.

(b) For purposes of this requirement, an “applicable contract action” will include a
new contract award or change-in scope modification in excess of $100,000
which can be identified by COMP as being a federally funded transaction
resulting from a Federal grantto the Authority on or after December 23, 1989.

(c) Invitation for Bid or Request for Proposal (IFB/RFP) solicitations must
include the certification and disclosure form entitled “Certification and
Disclosure Regarding Payments to Influence Certain Federal Transactions
(Jan. 1990)” and the contract provision entitled “Limitation on Payments to
Influence Certain Federal Transaction (Jan.1990)” (See Chapter 23).

6-10 AUDITS OF ROLLING STOCK PURCHASES

Contracting Officers shall ensure compliance with FTA regulations at 49 CFR Part
663. These regulations apply to the purchase of rolling stock for carrying passengers
in revenue services. Contracting Officers shall also ensure compliance with the
provisions of Circular 4220.1, Chap. IV, Sec. 2.e that may affect rolling stock
procurements. Pre-award and post-delivery audits are required to ensure compliance
with Buy America. The pre- award and post-delivery audits may be performed by a
third-party auditor or the Office of Inspector General (“OIG”) Audit Team. If requesting
that the OIG perform the pre-award or post-delivery audit the Buy America Audit
Request Checklist must be used. The Authority must certify compliance and must
maintain records of the certifications. Records are subject to FTA review.

6-11 PRIVACY ACT REGARDING FEDERAL RECORDS

Contracting Officers shall ensure that appropriate restrictions required by the Privacy
Actof 1974, 5 USC 552a are included in any Authority contract requiring the
administration of a system of records on individuals on behalf of the Federal
government.
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6-12 ADDITIONAL FEDERAL INTEGRITY PROVISIONS

(a) Contracting Officers shall insert a “Conflict of Interest” provision in all Authority
contracts to ensure contractor avoidance of conflict-of-interest situations in the
performance of contract duties by the contractor and his affiliates.

(b) Contracting Officers shall insert the required Federal provision entitled
“Officials Not to Benefit” in all Authority contracts.

6-13 DRUG AND ALCOHOL TESTING

(a) Effective January 1, 1995, Authority contractors who perform safety-sensitive
functions are subject to comply with a drug and alcohol testing program
according to Federal guidelines published in FTA regulations (49 CFR Part
655 and 49 CFR Part 40).

Authority departments and offices and Contracting Officer's Technical
Representatives (COTRs) responsible for technical administration of contracts
must coordinate with the Authority’s Chief Medical Officer/Director on the
identification of all applicable contracts and proposed contracts requiring a
contractor and/or subcontractor to perform safety-sensitivefunctions. Authority
Contracting Officers shall ensure that the required Federal testing
requirements specified by the requesting activity are included in: (a) all
applicablecontracts with period of performance extending beyond January 1,
1995; and (b) in new contracts issued after that effective date.

(b) Pursuant to the definitions regarding the Drug Free Workplace Act of 1988,
the Federal Acquisition Regulation System (FAR), Procedures for
Transportation Workplace Drug &Alcohol Testing Programs, 49 CFR 40, and
Prevention of Alcohol Misuse & Prohibited Drug Use in Transit Operation, 49
CFR 655, the Contracting Officer must require that all contractors certify
compliance with these regulations. The contractor’s failure to comply with any
part of the requirements of the Drug Free Workplace Act of 1988, the FAR,
Procedures for Transportation Workplace Drug & Alcohol Testing Programs,
49 CFR 40,and Prevention of Alcohol Misuse & Prohibited Drug Use in Transit
Operation, 49 CFR 655 may make the contractor subject to any of the
following: suspension of payments, termination of a contract for default,
suspension or debarment.

6-14 FTA REQUIRED CLAUSES

(a) Contracting Officers must include all appropriate clauses stating the
contractor’s responsibilities under applicable Federal laws and regulations, in
accordance with applicable Federal directives, except to the extent that FTA
determines otherwise in writing. These clauses shall include the provisions
relating to public transportation services in Circular 4220.1, Chap. IV, Sec. 2.1,
where applicable.
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(c)

The contract must include any necessary provisions requiring the contractor
to include those applicable Federal requirements and directives on its
subcontractors at the lowest tier necessary, except to the extent that FTA
determines otherwise in writing.

If the contract requires the contractor to assume responsibilities usually
performed by the Authority, the contract must include the appropriate
provisions that would be applicable tothe Authority as set forth in the FTA’s
Grant Agreement, Cooperative Agreement, or the Master Agreement. Those
provisions must continue to subcontractors at the lowest tier necessary,
except to the extent as FTA determines otherwise in writing.

The Master Agreement must be used to determine the applicability of the
clauses to the procurement type. Also, FTA Circular 4220.1, latest revision,
includes in Appendix D tables summarizing the required Federal clauses.
Table A summarizes the third-party contract provisions and their Master
Agreement reference. Table B lists the applicability of those third-party
contract provisions. Contracting Officers should consult these references
when constructing the contract for each solicitation.
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7 - SOCIOECONOMIC PROGRAMS

7-1 PURPOSE AND SCOPE

(a)

(c)

(e)

This chapter establishes procedures concerning implementation of WMATA'’s
socioeconomic programs regarding small, minority and women-owned businesses for
the Disadvantaged Business Enterprise (‘“DBE”) Program (including Small Business
Enterprise (SBE) Program), the Minority Business Enterprise (“MBE”), the Small Business
Program (“SBP”) and the Micro Business Program (“MBP”). These procedures outline the
processes that all contractors working directly for WMATA, or as applicable, as a tiered
contractor/subcontractor, are required to follow when participating in a direct contract with
WMATA.

The DBE Program applies to federally funded procurement actions. The SBE Program is
limited to procurement actions above the simplified acquisition threshold but with a total
value not to exceed $1,000,000 except with the advice and consent of the Chief
Procurement Officer (CPRO). The CPRO may increase the threshold for an SBE Set-
Aside on a case-by-case basis. The CPRO may elect to award a single delivery order
contract or task order contract or to award multiple delivery order contracts or task order
contracts for the same or similar supplies or services to two or more sources under the
solicitation. To the extent that any provisions of this chapter regarding the DBE Program
are inconsistent with 49 CFR Part 26, the Code of Federal Regulations governs.

The MBE Program applies to local and jurisdictional funding procurement actions. It is a
race-conscious contracting program that adheres to the legal requirements associated
with such programs. It allows for MBE subcontracting goals to be established on a
contract-specific basis when other race-neutral measures are not practical or feasible.
Women owned businesses are, by definition, included as MBEs.

The SBP and MBP are race-neutral prime contracting set aside programs that allow
certified small businesses to compete directly for contracts, but only against other similar
sized businesses, thereby leveling the playing field and ensuring that only a small
business is awarded the contract. Race-neutral measures are required to be utilized to the
greatest extent possible before race-conscious measures, such as subcontracting goals
are considered.

All non-federal locally funded contracts are potentially subject to set aside requirements.
However, SBP set aside is mandatory for procurements valued between $50,000 and up
to $1,000,000 at the CPRO’s discretion when there are 3 or more certified small
businesses available. MBP set aside is mandatory for smaller purchases valued up to
$50,000 when 3 or more certified businesses are available.
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The overall objective of the non-federal MBE, SBP and MBP initiatives is to create new
prime contracting and subcontracting opportunities for small, women and minority owned
businesses on locally funded contracts and to significantly expand the number of
businesses that seek certification through WMATA.

It is a requirement of WMATA’s Socioeconomic Programs to structure contract
requirements to facilitate competition by small business concerns, taking all reasonable
steps to eliminate obstacles to their participation, including unnecessary and unjustified
bundling of contract requirements that may preclude small business participation in
procurements as prime contractors or subcontractors.

WMATA must take steps to ensure that it uses small, minority and women-owned
businesses to the fullest extent practicable. These steps include the following:

i. Assuring that these businesses are solicited whenever they are potential sources;

ii. Dividing total requirements, when economically feasible, into smaller tasks or
quantities to permit maximum participation by women’s business enterprises;

iii. Establishing delivery schedules, where the requirement permits, which encourage
participation by women’s business enterprises.

iv. Using the services and assistance, as appropriate, of such organizations as the
Small Business Administration; and

V. Requiring the prime contractor, if subcontracts are to be let, to take the affirmative
steps.

7-2 SOCIOECONOMIC PROGRAM REQUIREMENTS

This portion of the chapter concerns the implementation of WMATA’s Socioeconomic Programs.

7-2-1 DEFINITIONS

(a) “MBE Appendix B-2” means the “Notice of Requirements for Minority Business
Enterprise”, which when attached to a solicitation, implements the MBE
requirements of WMATA’s MBE Program in the award and administration of Local
and jurisdictional Assisted Contracts.
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(e)

“Appendix B” means the “Notice of Requirements for Disadvantaged Business
Enterprise”, which when attached to a solicitation, implements the DBE requirements
of WMATA’s DBE Program in the award and administration of Federally Assisted
Contracts. Appendix B-1 will be attached to a solicitation to implement the
requirements of the Small Business Enterprise (SBE) Program.

“‘DBE/MBE” means a for-profit Small Business Concern that is at least 51% owned
by one or more individuals who are both socially and economically disadvantaged
or, in the case of a corporation, in which 51% of the stock is owned by one or more
such individuals; and whose management and daily business operations are
controlled by one or more of the socially and economically disadvantaged individuals
who own it.

‘DBE/MBE Goal” means a percentage of a contract based on demonstrable
evidence of the availability of ready, willing, and able DBEs/MBEs relative to all
businesses ready, willing, and able to participate on Authority contracts. The goal
must reflect a determination of the level of DBE/MBE participation on a contract that
can be expected absent the effects of discrimination.

“‘DBE/MBE Liaison Officer” means the official designated by WMATA who is
responsible for the oversight, implementation, and execution of the DBE/MBE
Programs.

“Federally Assisted Contract” means a contract (except for a contract solely for the
purchase of land or otherwise exempt from WMATA’s Procurement Procedures), at
any tier, funded in whole or in part with United States Department of Transportation
(“DOT”) financial assistance or with other federal financial assistance that invokes
the requirements of 49 CFR Part 26.

“Good Faith Efforts” means efforts to achieve a DBE/MBE goal, other requirements
of WMATA’s DBE/MBE Programs and/or 49 CFR Part 26 or WMATA Certification
Program (WCP) Manual Non-federal which by their scope, intensity, and
appropriateness to the objective, can reasonably be expected to fulfill the program
requirement.

“‘MBE” means any legal entity that is organized to engage in commercial transactions
and is verified as being at least 51% owned, managed, and controlled by one or
more socially and economically disadvantaged individuals. In order to be certified by
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(m)

(n)

WMATA as an MBE, a business must be ready, willing, and able to sell goods and
services that are sought by WMATA.

‘“MBP” means Micro Business Program; the MBP is a race-neutral contracting
program that sets aside purchases for competition amongst very small businesses
only. Eligibility is restricted to businesses that have their principal place of business
located in Maryland, the District of Columbia or Virginia.

“MBP Set-Aside” is mandatory for smaller purchases valued up to $50,000 when
three (3) or more certified businesses are available and for individual purchase card
transactions when three (3) or more certified small businesses are available.

“Non-Federally Assisted Contract” means funds originating from local sources that
are not bound in any way by federal requirements and are not otherwise subject to
federal DBE requirements.

“Race-Conscious” means a measure or program that is focused specifically on
assisting only DBEs, including women-owned DBEs/MBEs.

“Race-Neutral” means a measure or program that assists all small businesses.
Race-neutral DBE/MBE participation includes, but is not limited to, any time a DBE
wins a prime contract through customary competitive procurement procedures, is
awarded a subcontract on a prime contract that does not carry a DBE/MBE goal, or
even if there is a DBE/MBE goal, wins a subcontract from a prime contractor that did
not consider its DBE status in making the award (e.g., strict low bid). For the purpose
of the DBE Program, race-neutral includes gender-neutrality. The SBE and SBP
Programs are race-neutral small business set-aside programs for selected contracts.

“Small Business Concern” means with respect to firms seeking to participate as
DBE’s in Federally Assisted Contracts, a small business concern as defined
pursuant to Section 3 of the Small Business Act (15 U.S.C. §631) and Small
Business Administration regulations implementing it (13 CFR Part 121) that also
does not exceed the cap on average annual gross receipts specified in 49 CFR
§26.65(b).

“Small Business Enterprise (SBE)” means a for-profit Small Business Concern that
is at least 51% owned by one or more individuals who are economically
disadvantaged or, in the case of a corporation, in which 51% of the stock is owned
by one or more such individuals; and whose management and daily business
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operations are controlled by one or more of the economically disadvantaged
individuals who own it.

“SBE Set-Aside” means a solicitation that is limited to SBE bidders/offers only. If it
is determined that a DBE goal is not in the best interest of WMATA to satisfy a
requirement, SBE Set-Aside will be used. The total value of the requirement must
be less than $1,000,000 and there must be a reasonable expectation that at least
two or more SBE firms can provide the service/product. The CPRO may increase
the threshold for an SBE Set-Aside on a case-by-case basis.

“Small Business Program (SBP)” means Small Business Program; a race-neutral
prime contracting program that sets aside certain procurements for competition
amongst small businesses only. Eligibility is limited to businesses that have their
principal place of business located in Maryland, the District of Columbia, or Virginia.

“Small Business Programs Office” means the office designated by WMATA who is
responsible for the oversight, implementation and execution of the DBE Program.

“SBP Set-Aside” is mandatory for procurements valued between $50,000 and up to
$1,000,000 at the CPROQ’s discretion when there are three (3) or more certified small
businesses available.

“WCP” WMATA Certification Program; includes the DBE, SBE, MBE, SBP and MBP
certifications that are offered by WMATA for the purpose of supporting
disadvantaged, small, women and minority owned businesses. The MBE, SBP and
MBP apply only to non-federally funded projects/contracts.

7-2-2 DBE POLICIES

(@)

It is Authority policy that DBEs shall have an equal opportunity to compete for,
receive and participate in the performance of Authority contracts, including contracts
and subcontracts at any tier; that only firms that fully meet WMATA'’s eligibility
standards are permitted to participate as DBEs; and that prime contractors and their
subcontractors at every tier shall not discriminate on the basis of race, color, national
origin, sex or any other unlawful basis in the award and performance of any contract,
agreement or other arrangement.
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(b) The Contracting Officer, in cooperation with SBPO, shall to the maximum extent
feasible, meet WMATA'’s overall annual DBE goal by using race-neutral means to
encourage DBE and other small business participation, including but not limited to:

° Arranging solicitations, times for submission of bids or proposals, quantities,
specifications, and delivery schedules in ways that facilitate participation by
DBEs and other small businesses. Examples include the unbundling of large
contracts to make them more accessible to small businesses, allowing the
maximum time practicable for the submission of offers and requiring or
encouraging prime contractors to subcontract portions of work that they might
otherwise perform with their own forces;

o Providing assistance in overcoming limitations such as inability to obtain
bonding, financing, and insurance. Examples include simplifying the bonding
process, reducing the bonding requirements, eliminating, or reducing bid
surety costs, and providing services to help DBEs and other small
businesses, obtain bonding, financing, and insurance;

. Providing technical assistance and other services;

. Providing information and conducting programs on contracting procedures
and specific contract opportunities. Examples include providing DBEs and
other small businesses the mailing lists for bidders, advance notice of
solicitations, ensuring that prime contractors receive lists of potential DBE
subcontractors, publicizing business opportunities for DBEs and other small
businesses on WMATA'’s website and providing information in languages
other than English where appropriate;

) Implementing a supportive services program to develop and improve
immediate and long-term business management, record keeping, and
financial and accounting capability for DBEs and other small businesses;

) Providing services to help DBEs, and other small businesses, improve long-
term development to increase opportunities to participate in a variety of types
of work, handle increasingly significant projects, and achieve eventual self-
sufficiency;

o Establishing a program to assist new, start-up firms, particularly in fields in
which DBE participation has historically been low;

o Ensuring distribution of the DBE and SBE Directory, through print and
electronic means, to the widest feasible universe of potential prime
contractors;

o Assisting DBEs and other small businesses to develop their capability to
utilize emerging technology and conduct business through electronic media;
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(e)

° Establishing a team to facilitate contracting opportunities, awareness, and
recognition of the critical role that small businesses play in advancing
WMATA'’s procurement activities;

. Assigning small business participation within the established threshold on a
contract-by-contract basis on Federally Assisted Contracts, where feasible,
in lieu of a DBE goal; and

. Identifying alternate acquisition strategies and structuring procurements to
facilitate the ability of consortia or joint ventures consisting of small
businesses, including DBEs, to compete and perform as prime contractors.

. Using the services and assistance, as appropriate, of such organizations as
the Small Business Administration and the Minority Business Development
Agency of the Department of Commerce.

After exhausting race-neutral means to encourage DBE and other small business
participation, the Contracting Officer, in cooperation with the SBPO, shall encourage
maximum DBE participation through race-conscious means including, but not limited
to, setting contract goals; DBE outreach to encourage doing business with WMATA
in general and to encourage participation in specific contracting opportunities (e.g.,
advance notice of solicitations; direct mailing to qualified DBEs regarding
opportunities; and providing DBE firms, upon request and at no charge, a copy of
bid sets and specifications with respect to any contract to be let, and the name,
telephone number and E-mail address of an Authority contact to answer questions
related to such prospective contracts) and supporting DBE development and
mentor-protégé program(s) initiated by SBPO.

The Office of Procurement and Materials (PRMT) shall ensure that electronic
commerce systems and procedures facilitate procurement opportunities for DBE
firms. Electronic commerce also known as e-commerce is the buying and selling of
products or services over electronic systems such as the Internet and other
computer networks. Electronic commerce draws on such technologies as electronic
funds transfer, supply chain management, Internet marketing, online transaction
processing, Electronic Data Interchange (“EDI”), inventory management systems,
and automated data collection systems.

When DBE goals have been established on a Federally Assisted Contract, the
Contracting Officer shall use the Pre-Bid Conference to increase the contracting
opportunities for certified socially and economically disadvantaged small
businesses. A representative of SBPO shall be present to explain the following: the
DBE goal amount; how the DBE goal was established; the requirements of Appendix
B; the criteria for good faith effort; and information about the DBE Directory.
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When DBE goals have been establish on a Federally Assisted Contract, the Contracting
Officer shall at the Post-Award Conference with the prime contractor and at the Post-
Award Conference held by the prime contractor with the DBE subcontractors, explain the
DBE requirements of the contract. A representative of the SBPO shall be present at
each of these conferences to explain the following: the DBE goal amount; how the DBE
goal was established; the requirements of Appendix B; the criteria for good faith effort;
DBE contract monitoring; DBE contract compliance and reporting requirements; and
provide information and answer questions about the foregoing items and the DBE
Directory.

7-2-3 SMALL BUSINESS PARTICIPATION IN THE DBE PROGRAM

(@) WMATA’s DBE program must include an element to structure contracting
requirements to facilitate competition by small business concerns, taking all
reasonable steps to eliminate obstacles to their participation, including unnecessary
and unjustified bundling of contract requirements that may preclude small business
participation in procurements as prime contractors or subcontractors.

(b) An SBE is defined as a firm that:

i Is organized for profit;
ii. Has a place of business in the United States;

iii. Makes a significant contribution to the United States economy by paying
taxes or using American products, services, materials and/or labor;

iv. Does not exceed the Numerical Size Standard for its industry as established
by the U.S. Small Business Administration (SBA);

v.  Average gross receipts cannot exceed the overall USDOT size standard for
a small business ($28.48 million averaged over the three previous fiscal
years or part of year which the business has been in existence).

vi. May be a sole proprietorship, partnership, corporation, limited liability
corporation, or any other legally formed entity.

vii. Is at least 51% owned, managed, and controlled by one or more
economically disadvantaged individuals. Economic disadvantage is defined
as an individual with a net worth of less than $1.32 million (excluding equity
in personal residence and applicant firm);

vii. The 51% economically disadvantaged owner must be a U.S. citizen or
permanent resident. Average gross receipts, for the last three years, must
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(c)

meet SBA Small Business Size Standard (13 CFR §121.103) applicable to
type of work performed (affiliates included); and

May be a sole proprietorship, partnership, corporation, limited liability
corporation, or any other legally formed entity.

This program element includes, but is not limited to, the following strategies:

Vi.

Establishing a race-neutral small business set-aside for prime contracts
under a certain amount (e.g., $1,000,000);

In multi-year design-build contracts or other large contracts (e.g., for
megaprojects) requiring bidders on the prime contract to specify elements of
the contract or specific subcontracts that are of a size that small businesses,
including DBEs, can reasonably perform;

On prime contracts not having DBE contract goals, requiring the prime
contractor to provide subcontracting opportunities of a size that small
businesses, including DBEs, can reasonably perform, rather than self-
performing all of the work involved,;

Identifying alternative acquisition strategies and structuring procurements to
facilitate the ability of consortia or joint ventures consisting of small
businesses, including DBEs, to compete for and perform prime contracts;
and

To meet the portion of its overall goal, WMATA shall project to meet through
race-neutral measures, ensuring that a reasonable number of prime
contracts are of a size that small businesses, including DBEs, can reasonably
perform.

SBE opportunities will be identified on a contract-by-contract basis on
construction and non-construction contracts with a total value less than
$1,000,000.

7-2-4 MBE POLICIES

(@)

The MBE program has been designed to mirror the race-conscious and race-neutral
components of WMATA’s DBE program in all major respects, however, the MBE
certification requirements have been modified slightly to accommodate participation
by more local small businesses.

Specifically, WMATA’s MBE program allows businesses from the District of
Columbia, Maryland, and Virginia (“DMV”) to apply for WMATA MBE certification
without having home state certification in place. Under the DBE Program, home
state certification would be required before being able to apply for DBE. DMV firms
applying for MBE without home state certification must complete and submit the
Combined MBE/SBP/MBP Application, the Personal Net Worth (PNW) Statement,
and all other required documentation. Those with home state certification may
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submit their current certification letter in lieu of the Combined Application, and the
PNW Statement to complete their application.

MBE goal setting, solicitation requirements, bid/proposal submission requirements,
contract administration, and reporting requirements are essentially the same as the
DBE Program.

7-2-5 SMALL BUSINESS PARTICIPATION (RACE-NEUTRAL MBE

(a)

(a)

PROGRAM COMPONENT)

The intentional reduction in business size and other requirements, in addition to the
SBP/MBP set-aside provisions, are meant to attract smaller local businesses that
would otherwise not have considered the possibility of successfully partnering with
WMATA through its contracting programs. The SBP/MBP business size/location
requirements are as follows:

7-2-5-1 FOR SMALL BUSINESS (SBP):

1) The business must be physically headquartered within the DMV,

2) The SBP applicant’s most recent three-year average gross receipts must
be less than or equal to $10,000,000 and,

3) The current number of full-time employees must be less than or equal to
50 (fifty).

7-2-5-2 FOR MICRO BUSINESS (MBP):

1) The business must be physically located within the DMV,

2) The most recent three-year average business receipts must be less than
or equal to $3,000,000, and,

3) The current number of full-time employees must be less than or equal to
25 (twenty-five).

All PRMT and Departmental staff persons involved in any part of the contract
decision-making process, from solicitation development to contract award, are
required to use all tools and resources available to ensure that small businesses
have:
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1)  Access to as many separate contracting opportunities as possible;

2)  The ability to directly compete on a fair, transparent basis;

3) Access to technical and administrative support that is specific to their needs;
4)  As much advance notice as possible regarding new contracts/projects; and

5)  Access to post-award information that helps with future bidding efforts.

All non-federally funded purchases, regardless of value, must be evaluated for
potential set-aside. Larger sized projects may not be suitable for SBP or MBP set
aside, however, purchases of a certain size are subject to mandatory set-aside,
i.e., the item must be set aside unless an exception has been requested and
approved by SBPO. The mandatory set-aside provisions are as follows:

1)  Mandatory SBP set-aside for new contracts valued between $50,000 and up
to $1,000,000, at CPRO discretion, when three (3) or more certified small
businesses have been identified;

2) Renewal contracts currently being performed by a small business must be
set aside for SBP when re-solicited;

3)  Mandatory micro business (MBP) set aside for new contracts under $50,000
when three (3) or more certified micro businesses have been identified; and

4) Renewal contracts currently being performed by micro businesses must be
set aside for MBP when re-solicited.

Exceptions to mandatory SBP or MBP set-asides must be requested and approved by
the Procurement Review Committee and SBPO on a contract-specific basis. Exception
requests must be made in writing via email to SBPO at SBPOHotline@wmata.com.
Blanket exception requests will not be considered.

The CPRO may increase the above listed thresholds for a SBP or MBP set-aside on a
case- by-case basis.

(c)

At the end of each fiscal year, but not later than July 15th, each department is
required to submit a report that lists all SBP and MBP contract awards made during
the year. SBPO will assist departments with this requirement by providing report
templates and training as needed. The report must include: 1) Business Name, 2)
Certification Number; 3) Contract or PO Amount, 4) Contract Term, and 5)
Description of Products/Work Purchased.
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Set-Aside Determinations

(a)

(b)

Contract Unbundling and Work Scope Review

As outlined in Section IlI-1, taking proactive steps to unbundle contracts and
carefully review work scopes and contract terms and conditions are two critical
race-neutral action steps that must be undertaken early in the procurement
process as the work scope is being developed and the solicitation document is
being assembled.

Procurement, Department/Program and SBPO staff, must become skilled at
designing technical scopes of work and general solicitation requirements that
create SBP and MBP set-aside opportunities without jeopardizing project
completion timelines or other essential project deliverables.

The decision-making process for set-aside determinations is based on the

following variables:

1)  the product, material, or service being purchased,

2) the associated work category (NAICS code),

3) the volume/quantity of product being purchased,

4) the delivery schedule,

5) the number of certified businesses that sell what is being purchased,

6) other relevant factors that may have a direct bearing on the set-aside
decision

Certified small and micro businesses can be found by doing a search of the
DCUCP Directory at
https://supplier.wmata.com/psp/supplier/SUPPLIER/ERP/h/?tab=DEFAULT. The
Directory allows for searches by NAICS code, certification type, and State.

When a decision is made to set aside a procurement or purchase for SBP or MBP,
the written solicitation must clearly indicate the set-aside by including specific
language that informs potential bidders/offerors that bids/proposals may only be
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considered for award if the bidder/offeror is certified by WMATA as a Small
Business or Micro Business at the time of bid/proposal submission. The notification
must also inform bidders/offerors that all certifications are subject to verification
prior to contract award. The following language shall be included in each
solicitation that is set aside for SBP or MBP:

“Pursuant to the provisions of the WMATA Certification Program (WCP), this is a
[insert Small Business Program (SBP)/Micro Business Program (MBP here]
procurement for which award will be limited to currently certified businesses. The
[SBP/MBP] is a race-neutral contracting set- aside program that limits the award
of certain contracts to small businesses of a certain size that are located in a
certain geographic area. Only businesses that are confirmed to be certified under
this Program at the time of bid/proposal submission are eligible for award of this
contract”.

Purchase Card Purchases

1)  Each Purchase Cardholder must undergo mandatory Purchase Card training
as part of receiving authorization to purchase goods and materials on behalf
of WMATA. The mandatory requirements for the use of certified small
businesses for all locally funded purchases under $50,000 are to be
incorporated into the Purchase Card training curriculum.

2) Purchase Card users and Approvers are encouraged to evaluate what
products, items and services are being purchased on a recurring basis. A
regular search of the public DCUCP database for small and micro
businesses, either by NAICS code or description, will provide a list of certified
businesses that can potentially provide the goods/services sought.

3)  When there are 3 or more certified businesses available, it is required that
the individual Purchase Card transaction(s) be made with one or more of the
identified certified businesses unless reasonable pricing is unable to be
negotiated.

4)  The Purchase Card Administrator must ensure that all Purchase Cardholders
keep records of each transaction made with a SBP or MBP certified business.
The transactions are to be compiled into a report that must be submitted by
the Purchase Card Administrator to the SBPO at the end of each fiscal year.
The report must, at a minimum list the following: (a) Name of Business, (b)
Certification # and Type, (c) Total # of Transactions made with Business, and
(d) Description of the Products, Goods, Services, etc., purchased.

All other requirements associated with the implementation of the MBE, SBP and
MBP initiatives are outlined in the following documents:
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1)  Regulatory Framework Document for the WCP Non-Federal Programs
2)  WCP Non-Federal Policies and Procedures Manual
3) SOP #21-11, “WCP Vendor Certification (Non-Federal)’

4)  SOP #21-09, “Minority Business Enterprise (MBE) Compliance Procedures
(Non-Federal)”

7-2-6 DBE/MBE GOAL-SETTING PROCEDURES

(@)

(e)

The goal setting procedures are established by the DBE/MBE Liaison Officer. The
Office of Procurement and Materials and other Authority offices and departments
shall cooperate in the setting and implementation of contract goals and WMATA'’s
DBE/MBE Program.

Race-conscious DBE contract goals shall be used only on Federally Assisted
Contracts with subcontracting opportunities and shall be designed to meet any
portion of the annual projected DBE goal that WMATA projects it will be unable to
meet using race-neutral means.

Race-conscious MBE contract goals shall be used on Non-Federal, locally funded
contracts when subcontracting opportunities exist, but only when all other race-
neutral means have been considered and applied, and it is clear that small business
objectives cannot be met without the use of a goal-based strategy.

No DBE contract goals will be used in a year in which WMATA can meet its overall
annual DBE goal through race-neutral means only. At the midpoint of each WMATA
fiscal year, SBPO shall project whether WMATA will meet its overall annual goal. If
it is projected that WMATA will exceed its overall annual goal in any year,
Contracting Officers working with SBPO shall reduce or eliminate the use of contract
goals to the extent necessary to ensure that the use of contract goals does not result
in exceeding the overall goal. If it is projected that WMATA will fall short of its overall
goal, appropriate modifications will be implemented in the use of race-neutral and
race-conscious measures to allow the overall goal to be met.

The DBE/MBE Liaison Officer may request input from other Authority offices in
establishing the contract goals. A DBE goal for a specific contract may be higher or
lower than WMATA's overall annual DBE goal, depending on such factors as the
type of work involved, the location of the work, and the availability of DBEs for the
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work of the particular contract. Additional factors in setting contract goals include
the historical percentage of subcontracted work performed on previous similar
contracts; the minimum percentage of work required to be performed by the prime
contractor; and other circumstances that have a material impact on subcontracting
opportunities (sole source, first-time equipment, economic hardship, time
constraints, etc.). MBE goals shall use a similar approach and shall be established
on a contract-specific basis.

DBE goals and SBE set-asides must not be used on a contract solicitation
simultaneously, i.e., when a solicitation/project is set aside for SBE, there cannot be
DBE goals set for the project, and conversely, if a DBE goal has been established
for a solicitation, it may not also be set aside for SBE. The same rule applies to the
MBE and SBP programs.

7-2-7 GOAL WAIVER/SUBSTITUTION PROCEDURES

(@)

Goal Waiver Request: A prime contractor seeking full or partial waiver must
demonstrate good faith efforts to meet the goal. The evidence of good faith efforts
must be clear and convincing. Waiver requests shall be made to the Contracting
Officer, evaluated for sufficiency, and forwarded, with a recommendation, to the
DBE/MBE Liaison Officer for further evaluation and final determination. The
Contracting Officer shall inform the prime contractor of the DBE/MBE Liaison
Officer's decision regarding the waiver request. According to 49 CFR §26.53,
grantees can only award a contract that requires a DBE goal, to a bidder/offeror who
has made GFE to meet the goal.

Substitution Request: A prime contractor seeking a full or partial substitution of
DBE/MBE subcontractors must provide specific reasons for the substitution.

1)  The prime contractor must show clear and convincing evidence of good faith
efforts to obtain a certified DBE/MBE as a replacement subcontractor.

2)  The prime contractor must demonstrate that it has good cause under 49 CFR
§26.53 (if referring to a DBE) and the WCP Manual Section VI-6 B (if referring
to an MBE) to substitute a subcontractor.

3)  Substitution requests shall be made to the Contracting Officer, evaluated for
sufficiency, and forwarded, with a recommendation, to the DBE/MBE Liaison
Officer for further evaluation and final determination.

4) The Contracting Officer shall require the prime contractor to provide the
affected subcontractor with notice of the proposed substitution in accordance
with the applicable program regulations for the DBE or MBE programs and
the DBE/MBE Liaison Officer shall consider any timely response from the
DBE/MBE subcontractor.
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(c)

(e)

5) The notification must be provided in writing to include and set forth the
reasons for substitution to include evidence, for example, noncompliance
issues.

6) The DBE/MBE firm will be given 10 days to response and provide examples
of adequate performance.

7) The Contracting Officer shall inform the prime contractor of the DBE/MBE
Liaison Officer’s decision regarding the substitution request.

8) The Contracting Officer (CO)/Contract Administrator (CA) and SBPO may
meet to discuss the fact is necessary. An informal hearing may be scheduled
with the prime contractor to receive additional clarification.

9) The prime contractor must review the instructions for Termination Reduction
Substitution (TSR) request and complete the TSR form to include with their
submittal.

In order to be responsive, a bidder/offeror must make GFE to meet the DBE
participation goal set forth in the contract. The bidder/offeror must document the GFE
it made in that regard. Thus, the bid/offer submitted to WMATA must be
accompanied by written documentation prepared by the bidder/offeror evidencing all
of its sufficient and reasonable GFE toward fulfilling the goal. These efforts must be
active steps and ones, which could reasonably be expected, to lead to sufficient DBE
participation to meet the contract DBE participation goal.

GFE require that the bidder/offeror consider all qualified DBEs, who express an
interest in performing work under the contract. This means that the bidder/offeror
cannot reject a DBE as unqualified unless the bidder/offeror has sound reasons
based on a thorough investigation of the DBE’s capabilities. Further, the DBE’s
standing within its industry, membership in specific groups, organizations or
associations and political or social affiliation (for example, union vs. non-union
employee status) are not legitimate causes for the rejection or non-solicitation of
bids/offers in the bidder’s/offeror's efforts to meet the contract DBE participation
goal.

Additional examples of a GFE are as follows:

" Attendance at a pre-bid/proposal meeting, if any, scheduled by WMATA to
inform DBEs of subcontracting opportunities under a given solicitation;

. Advertisement in general circulation media, trade association publications,
and minority-focused media for at least 20 days before bids/offers are due. If
20 days are not available, publication for a shorter reasonable time is
acceptable;

" Written notification to capable DBEs that their interest in the contract is
solicited;

. Documentation of efforts to negotiate with DBEs for specific subcontracts
including at a minimum:

i The names, addresses, and telephone numbers of DBEs that were
contacted and the date(s) of contact;
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ii. A description of the information provided to DBEs regarding the plans
and specifications for portions of the work to be performed; and

iii. A statement explaining why additional agreements with DBEs were not
reached.

(f) Examples of Documenting GFE: The following is a list of types of actions a
bidder/offeror should take when documenting GFE. This list is not intended to be
exclusive or exhaustive, nor are all the actions mandatory. Other factors or types of
efforts may be relevant in appropriate cases:

. Solicitation/Advertisement Efforts — should include efforts to solicit quotes,
through all reasonable and available means, the interest of all certified firms
who have the capability to perform the work of the contract. The
bidder/offeror should ensure that the requests are made within sufficient time
to allow DBE firms to respond. The contractor should take the initiative to
contact firms which have indicated an interest in participating as a
subcontractor/supplier.

. Negotiation Efforts — should include efforts to make a portion of the project
work available, consistent with the availability and capabilities of our DBE
firms in order to facilitate DBE participation. Contract work items shall be
separated into smaller economically feasible subcontracts to ensure DBE
participation. Plans/specifications should be made available to the DBE firms
which have shown an interest in participating. When negotiating with DBE
firms a contractor should use good business judgment by considering price
and capability, as well as, project goals. A contractor is not expected to
accept a price that is not reasonable and is excessive. Comparison figures
should accompany the GFE submittal which supports the price differential.

o Assistance Efforts — should include efforts to assist DBE firms in obtaining
bonding, lines of credit, insurance, equipment, materials, supplies or other
project related assistance. Contractors are encouraged to assist firms with
independently securing/obtaining these resources. A contractor may not
provide these resources to the DBE firm, except in certain instances where
joint checks are permissible with prior approval. The level of assistance
should be limited to referral sources, introductions, and making initial
contacts with industry representatives on the DBE firm’s behalf.

. Additional Efforts — could include any additional efforts to utilize the services
of minority/women organization groups; local, state, and federal business
offices which provides assistance in the recruitment and placement of DBE
firms. Utilizing the services offered by the department's DBE supportive
services consultant for assistance with advertisement and recruitment
efforts. Contractors are encouraged to undertake and document any other
efforts taken in their attempt to fulfill the project goal.

(g) Public Interest of Waiver

. As prescribed by 49 CFR, Appendix A, §V, the performance of other
bidders/offerors in meeting the goal requirements when determining whether
a bidder’s/offeror’s efforts are sufficient may be considered. For example, the

Page | 146



contractor is requesting a waiver of 5% of the 15% DBE participation goal.
The second bidder/offeror has not requested a waiver. Pursuant to the
standard set forth in 49 CFR Part 26, the contractor has documented
adequate good faith efforts to obtain the goal and make a reasonable
demonstration that it was unable to obtain the DBE overall participation goal,
or was unable to obtain the DBE participation at a reasonable price.

7-2-8 SOLICITATION REQUIREMENTS

(a) The Contracting Officer shall insert the following into each solicitation:

° A provision requiring all bidders or offerors to ensure, for any contract
awarded pursuant to the solicitation, that:

o The following clause will be included in all Federally Assisted Contracts
and subcontracts, “The contractor or subcontractor shall not
discriminate on the basis of race, color, national origin, or sex in the
performance of this contract. The contractor shall carry out applicable
requirements of 49 CFR Part 26 in the award and administration of
USDOT-assisted contracts. Failure by the contractor to carry out these
requirements is a material breach of this contract, which may result in
the termination of this contract or such other remedy as WMATA deems
appropriate.”; and

o No individual or firm will be intimidated, threatened, coerced or
discriminated against for the purpose of interfering with any right or
privilege secured by 49 CFR Part 26 or because the individual or firm
has made a complaint, assisted or participated in any manner in an
investigation, proceeding or hearing related to WMATA’'s DBE
Program;

. A provision requiring all bidders or offerors to certify whether their business
concern is or is not a DBE firm;

o If applicable, a provision requiring all bidders or offerors to certify whether
their business concern is an SBE firm;

° The prompt payment provisions required by WMATA’s DBE Program Plan
pursuant to 49 CFR § 28.48 and the WCP Manual; and

. Both the prime contractor and the DBE/MBE subcontractors are required to
submit on a monthly basis Prompt Payment reports via the Supplier Portal
on the WMATA website. Failure to submit these reports may result in
suspension of contract payments. The prime contractor shall certify with each
payment request that payments have or will be made to all subcontractors
due payment within ten (10) days after receipt of payment from WMATA for

Page | 147



(b)

work by that subcontractor. The prime contractor must inform the CO and
COTR with their payment request of any situations in which scheduled
subcontractor payments have not been made and the reason therefore.

1)  The prime contractor shall require each subcontractor to report
Prompt Payment data to WMATA’s Small Business Programs
Office online at www.wmata.com under Doing Business with
WMATA and on a monthly basis using the “Prompt Payment
Report-Subcontractor’s Report”. The subcontractor shall certify that
payment has been received.

2)  The prime contractor and the subcontractor are required to have
Prompt Payment reporting training for each WMATA contract which
has been awarded to them. Failure to complete this training may
result in suspension of contract payments.

3) The CA shall include these forms in all federally assisted
Disadvantaged Business Enterprise contracts; and Small Business
Enterprise Set-Asides with a DBE goal assigned. The CA shall also
ensure that both prime contractor and the subcontractor have
Prompt Payment reporting training.

o A provision requiring the prime contractor to submit evidence of

subcontractor payment in the form of lien waivers or cancelled checks prior
to WMATA releasing subsequent payments to the prime contractor.
All of the above mandatory language and contract provisions regarding non-
discrimination, prompt payment, DBE/MBE status disclosure, etc., shall also
apply to non-federal contracts with MBE goals pursuant to the provisions
outlined in the WCP Non-Federal Policies and Procedures Manual.

The Contracting Officer shall insert the following language into each solicitation for
a Federally or Non-Federally Assisted Contract for which the DBE/MBE Liaison
Officer has established a participation goal:

. MBE Appendix B-2 or Appendix B (DBE);

o A provision requiring prime contractors to collect and report data on
subcontract participation to the DBE/MBE Liaison Officer;

The final contract goal from the Goal Setting form;

. A provision requiring prime contractors to provide the DBE/MBE Liaison
Officer with “bidder’s list” information including the name, address,
certification status, age of firm(s) and annual gross receipts of firm(s) to be
considered for subcontracting opportunities with bids and proposals;

° A provision requiring prime contractors and DBE/MBE firms to cooperate fully
and promptly with WMATA and/or USDOT compliance reviews, certification
reviews, investigations and other requests for information related to the
WMATA’s DBE/MBE Program;

. A provision requiring prime contractors to include in their subcontracts a term
providing that prime contractors will use appropriate alternative dispute
mechanisms to resolve payment disputes;
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(d)

A provision providing that prime contractors will not be reimbursed for work
performed by subcontractors unless and until the prime contractor ensures
that the subcontractors are promptly paid for the work they have performed;
A provision requiring prime contractors and their subcontractors to maintain
records and documents of payments to DBEs for three years (5 years for
MBEs) following performance of the contract, and that these records will be
made available for inspection upon request by any authorized representative
of WMATA or USDOT;

A provision requiring prime contractors to meet the goal or request a waiver
and to provide documentation of the efforts to meet the goal;

A provision notifying prime contractors that failure to make good faith efforts
or engage in false, fraudulent or dishonest conduct in connection with the
DBE/MBE program may result in findings of non-responsibility on future
contracts, suspension or debarment or other actions available to WMATA,;
A provision requiring prime contractors to contact the DBE/MBE Liaison
Officer upon receipt of a Notice-to-Proceed to receive compliance training
from the DBE/MBE Liaison Officer or designee.

Appendix B-1;

A provision requiring SBE to self-perform at least 51% of the tasks on the
awarded contract;

A provision requiring SBE firms to cooperate fully and promptly with WMATA
and USDOT compliance reviews, certification reviews, investigations and
other requests for information related to WMATA’s DBE Program;

A provision requiring SBE contractors to include in their subcontracts a term
providing that prime contractors will use appropriate alternative dispute
mechanisms to resolve payment disputes;

A provision providing that SBE contractors will not be reimbursed for work
performed by subcontractors unless and until they ensure that
subcontractor(s) are promptly paid for the work they have performed;

A provision requiring SBE contractors and their subcontractors to maintain
records and documents of payments to subcontractors for three years
following performance of the contract, and that these records will be made
available for inspection upon request by any authorized representative of
WMATA or USDOT; and

A provision notifying SBE contractors that engaging in false, fraudulent, or
dishonest conduct in connection with the DBE program may result in findings
of non-responsibility on future contracts, suspension or debarment or other
actions available to WMATA.

The Contracting Officer shall insert in solicitations for Federally Assisted Contracts
for transit vehicles a provision requiring transit vehicle manufacturers to certify
compliance with the requirements of 49 CFR §26.49.

Supplies, equipment, or services that are obtained under a Federal Supply
Schedule (“FSS”) awarded by the General Services Administration (“GSA”) do
require compliance with WMATA’s Appendix B requirements. For FSS orders
exceeding the federal micro purchase threshold (as defined in Federal Acquisition
Regulations (“FAR”) (2 CFR 200), the Contracting Officer should give preference
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(e)

to DBE firms when two or more items at the same delivered price will satisfy the
requirement.

Supplies, equipment, or services obtained under a contract sponsored by the
Council of Governments require DBE participation. However, the DBE goals
required by Appendix B only apply to WMATA'’s portion of the contract.

7-2-9 BID AND PROPOSAL REQUIREMENTS

(@)

(b)

(c)

The Contracting Officer shall require that bidders or offerors submit the following
with any bid or proposal for a Federally Assisted Contract for which SBPO has
established a DBE goal:

. A completed “Schedule of DBE Participation” which is sufficient to meet the
contract DBE goal;

° An executed document of commitment to use the DBE subcontractors whose
participation it submits to meet the goal,

° Executed “Letters of Intent to Perform as a Subcontractor/Joint Venture” from
each of the DBE firms identified in the “Schedule of DBE Participation”;

. If applicable, a request for waiver of the DBE goal;
A description of any in-house DBE program operated by the prime contractor;
and

° A description of past participation with DBE firms.

. For Non-Federal contracts, the CO shall require bidders or offerors to submit:

1) A completed “Schedule of MBE Participation”, including notification
that a waiver of some/all of the MBE goal is being requested;

2) Executed “Letter of Intent to Perform as a Subcontractor/Joint
Venture” from each MBE;

3) A copy of current MBE certification letters for each named MBE.

The documents referenced above are intended to be submitted with the bid or
proposal. Any waiver request based on good faith efforts shall be resolved prior
to contract execution. Any bidder or offeror that fails to meet the contract
DBE/MBE goal and fails to demonstrate good faith efforts to support a waiver of
the goal shall be deemed non-responsible and will be ineligible for contract award.
Deficiencies and inconsistencies related to the referenced submissions shall be
treated as matters of responsibility, not responsiveness: however, the specific
commitment to DBE/MBE participation and/or the demonstration of good faith
efforts must be in place prior to execution of the contract.

The CO shall provide written notice to any bidder or offeror that in WMATA’s
determination, it has failed to meet the requirements of this subpart. The notice
shall provide a deadline, prior to award, for the bidder or offeror to request
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(e)

administrative reconsideration in writing. Upon receipt of a written request for
reconsideration, the CO shall name an official, not involved in the original
determination, to meet with the bidder or offeror in person to discuss whether it
met the goal or made adequate good faith efforts. After the meeting, the official
must provide a written determination on the request for reconsideration. Award
shall not be made until the written determination is issued.

The CO shall require that a bidder or offeror submit the following Appendix B
documentation, if applicable, within 10 calendar days after notification that it is the
apparent successful bidder or selected offeror:

Documents itemized on the DBE Certification Instructions for each proposed DBE
firm including the “DBE Disclosure Affidavit”:

“Information for Determining Joint Venture Eligibility”; and

. A copy of any Joint Venture Agreement

. If applicable, MBE Appendix B-2 requires the apparent successful bidder or
selected offeror to submit within ten (10) calendar days:

(1) “Information for Determining Joint Venture Eligibility”; and

(2) Copy of Joint Venture Agreement

All DBE/MBE firms must be certified with WMATA no later than the time of the bid
or proposal due date for the solicitation under which the firm wishes to participate.

On the first day of each month, CO shall report to the DBE/MBE Liaison Officer the
number of DBE’s/MBEs, and the number of all firms, that have bid or proposed on
contracts during the previous month. The report shall also include the value of
contracts awarded to DBEs/MBEs, contract terms and the percent of work
performed by DBEs/MBEs on contracts with and without goals respectively.

All SBE/SBP firms must be certified with WMATA no later than the time of the bid
or proposal due date for which the firm wishes to participate as an SBE. A copy of
current Authority certification letter must be provided.

7-2-10 CONTRACT ADMINISTRATION REQUIREMENTS

(a)

SBPO is responsible for monitoring DBE participation and related DBE and SBE
contract compliance activities in accordance with 49 CFR Part 26 and WMATA'’s
DBE Program Plan, such as reviewing contract records, monitoring work sites,
performing compliance reviews, reviewing contractor records and documents
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(d)

pertaining to DBE and SBE participation. Any deficiencies shall be forwarded to
the Contracting Officer for resolution, and if unresolved will be subject to further
compliance actions including affecting responsibility determinations in future
procurements, debarment, and referral to the USDOT. In addition, the Contracting
Officer shall support the SBPO in monitoring and enforcing WMATA’s DBE
Program as it relates to procurement activities.

The prime contractor shall monitor the performance of its DBE subcontractors,
collect and report data on DBE participation, including payments to DBEs, to SBPO
on the “DBE Participation Status Report”, which shall be submitted monthly with
each payment request. The Contracting Officer shall consider the suspension of
contract payments or other remedies if the contractor fails to submit the status
report in a timely fashion.

The prime contractor shall certify with each payment request to WMATA that
payment has been or will be made to all subcontractor’s due payment, within ten
(10) days after receipt of payment from WMATA for work by those subcontractors.
Failure by the contractor to carry-out the requirements of Appendix B is a breach
of the contract. The CO shall consider all remedies, including referral to the
USDOT to initiate suspension or debarment proceedings, enforcement action
and/or prosecution if the contractor fails to perform as required by the contract.

Any allegation that any person or firm has willfully and knowingly provided incorrect
information or made false statements regarding the DBE Program shall be referred
to SBPO.

The CO shall provide data relating to DBE firms to the SBPO. The CO shall
provide a close-out notice to the SBPO within five (5) days of the Contracting
Officer's determination that the contract has been closed. The CO shall forward
all intermediate, if any, and final reports pertaining to contracts with DBE
participation, and non-DBE small-business firms during a race-neutral effort, to
SBPO. The reports shall include the value of the work performed by DBEs,
including monthly data regarding payments received by DBEs. Copies of all
subcontracts shall be forwarded to SBPO at the time of their execution by the prime
contractor.

All of the above referenced contract administration requirements also apply to the
MBE Program and are outlined in detail in the WCP Non-Federal Policies and
Procedures Manual.

7-2-11 DBE/SBE ACTIONS MONITORING STEPS BY DEPARTMENT

Responsibility Action

Program Office Complete DBE/MBE Goal Setting Form for contract

requirements and submit it to the Office of
Procurement and Materials.
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Contracting Officer

Reviews the Goal Setting Form and forwards the
form to the DBE/MBE Liaison Officer

DBE/MBE Liaison Officer

Establishes subcontract goals on a contract-by-
contract basis and returns the Goal Setting Form to
the Program Office. Or, prepares SBE/SBP set-
aside memo.

Program Office

Includes completed Goal Setting Form or set-aside
memo in the contract record as required.

Contracting Officer

CO (Continued)

Inserts final goal and requirements into solicitation
document or issues solicitation as a race-neutral
SBE/SBP set-aside.

Obtains necessary goal-related documentation with
the bid or proposal including any additional
documentation from the apparent successful bidder
or offeror.

Submits bid/proposal information to the DBE/MBE
Liaison Officer for review.

Submits goal/set-aside and compliance questions
and requests to the DBE/MBE Liaison Officer for
review.

DBE/MBE Liaison Officer

Coordinates preparation of contract goal
documentation, reviews bids or proposals for
compliance with the goal, approves/disapproves
request for goal waivers and notifies CCO of
compliance by memo.

After contract award, the Contract Compliance
Branch will conduct contractor compliance training
including the contractor’s prompt payment and
reporting requirements.

DBE/MBE Liaison Officer supported by
the CO

Following contract award monitors DBE/MBE
subcontract participation and related contract
compliance requirements.

7-2-12 CONTRACT FILES

The following documents must be included in the contract file:

° DBE/MBE documentation submitted with each bid/proposal and
documentation submitted by the successful bidder/offeror;
o DBE/MBE Liaison Officer approval/disapproval of any goal waiver request(s);
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Internal and external correspondence related to DBE/MBE issues; and
Contract Compliance Reviews (CCR) and contract closeout documentation
to include signoff attesting that the DBE goal has/has not been met.
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8 - SIMPLIFIED ACQUISITION PROCEDURES

8-1 PURPOSE AND SCOPE

This chapter describes the procedures for the acquisition of supplies and services,
including construction that does not exceed the simplified acquisition threshold.
Simplifiedacquisition procedures for the procurement of Architect-Engineer and related
services arein §12-8.

8-2 SIMPLIFIED ACQUISITION AUTHORITY

The simplified acquisition contracting authority of Contracting Officers shall be a
specific delegation and amount, issued to named individuals within the Authority.

8-3 SIMPLIFIED ACQUISITION THRESHOLD

In accordance with the federal government, as authorized by the WMATA Compact,
the Authority’s simplified acquisition threshold shall be in accordance with federal law,
as published at 2 CFR 200 (currently $250,000) for both Federally funded and
Operating funded procurements.

8-4 USE OF SIMPLIFIED ACQUISITION PROCEDURES

(@) The simplified acquisition procedures set forth in this Chapter may only be used
for the procurement of supplies, services or construction when the anticipated
aggregate dollar value of the procurement does not exceed the simplified
acquisition threshold. Where such procedures are used, the Authority will
promote competition to the maximum extentpracticable.

(b) A Contracting Officer shall use the simplified acquisition method that is most
suitable, efficient, and economical based on the circumstances of the
procurement. In addition to other considerations in §8-5, Contracting Officers
shall:

o Promote competition and to the maximum extent practicable

o Include small or minority businesses when practical

o Establish deadlines for the submission of responses to
solicitations that affordsuppliers a reasonable opportunity to
respond;

° Consider all quotations or offers that are timely received; and

o Use innovative approaches, to the maximum extent practicable, in
awarding contractsusing simplified acquisition procedures.
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(c) Contracting Officers shall not:
. Use simplified acquisition methods when the procurement
requirement is estimated to exceed the simplified acquisition
threshold, even if the resulting award does not exceed the limit; or

. Split a procurement totaling more than the simplified acquisition
threshold into severalpurchases, or otherwise reduce the size of
the procurement, in order to circumvent procurement rules and
regulations.

8-5 COMPETITIVE SIMPLIFIED ACQUISITIONS PROCEDURES

(@) For all procurements above the micro-purchase limit of $10,000, the
Contracting Officer shall solicit quotes from at least three sources to achieve an
adequate number of qualified sources and to promote competition to the
maximum extent practicable and to ensure thatthe purchase is in the best
interest of the Authority. In soliciting competition, Contracting Officers shall
consider the following before requesting quotes:

. The nature of the supply or service to be purchased and whether it
is highly competitiveand readily available in several makes or
brands, or is relatively noncompetitive;

. Information obtained in making recent purchases of the same or similar
item;

. The urgency and dollar value of the proposed purchase; and

. Past history concerning specific dealers’ prices.

o When soliciting quotes, the Contracting Officer shall notify
potential quoters of the basis on which award will be made (price
only or price and other factors, e.g., past performance and quality).
Solicitations are not required to state the relative importance
assigned to eachevaluation factor and subfactor, nor are they
required to include subfactors.

(b) For non-federally funded procurements, the Contracting Officer should also
consider the following additional sources:

o Small local businesses within the Transit Zone (The District of
Columbia, the cities ofAlexandria, Falls Church and Fairfax and
the counties of Arlington, Fairfax, and Loudoun and political
subdivisions of the Commonwealth of Virginia located within those
counties, and the counties of Montgomery and Prince George's in
the State of Maryland and political subdivisions of the State of
Maryland located in said counties.)shall be contacted for quotes.
(§7-3-3)

° If practical, two sources not included in the previous solicitation
should be requested to furnish quotes. If practical two quotes
should be requested from small or minority businesses. The
additional sources from which to solicit quotes shall be selectedin
accordance with the Minority Business Enterprise Program
requirements for locating small and local business sources (§7-3-
3).

(c) If the Contracting Officer determines that the best interest of the Authority (or
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other factorsset forth in §8-4(b)), indicate that quotes should be obtained from
more than three sources,the Contracting Officer may require the solicitation of
additional quotes. Also, in situations where fewer than three (3) quotes are
received, it is essential that a D&F documenting limited competition results
and justify price reasonableness prior to making the award.

(d) A Contracting Officer may orally solicit quotes. However, a Contracting Officer
shall use awritten solicitation in the following circumstances:

o A large number of line items are included in a single proposed procurement;

o Obtaining oral quotes is not considered economical or practical,

. Extensive specifications are involved; and

o Soliciting for construction contracts over the Davis Bacon Act threshold
(currently
$2,000).

(e) Use of Options. Options may be included in solicitations, provided the requirements of
§4-21 are met, and the aggregate value of the acquisition and all options does
not exceedthe dollar threshold for use of simplified acquisition procedures.

(f) Promoting Competition. A Contracting Officer shall maximize competition for
simplified acquisitions and shall not limit solicitations to suppliers of well-
known and widely distributed makes or brands, or solicit on a personal
preference basis.

(9) Source List. The Contracting Officer shall have available a source list. The list
should indicate whether the business is a small, local, or WMATA certified
Disadvantaged BusinessEnterprise.

(h) Notification. For acquisitions that do not exceed the simplified acquisition
threshold, andfor which automatic notification is not provided through an
electronic method that provides widespread electronic public notice,
notification to unsuccessful suppliers shall be given only if requested.

8-6 NON-COMPETITIVE SIMPLIFIED ACQUISITION PROCEDURES

(a) Actions At or Below the Micro-Purchase Threshold.

. A procurement for an amount not exceeding the micro-purchase
threshold of $10,000,or $2,000 in the case of acquisitions for
construction subject to the Davis-Bacon Act, may be awarded
without obtaining competitive quotes, if the Contracting Officer
considers the price to be fair and reasonable;

o Non-competitive purchases shall be distributed equitably to
certified small businesses when practical.

o The Contracting Officer shall take action to verify price
reasonableness in the followinginstances:

o When the Contracting Officer suspects or has
information (such as comparison toprevious prices paid
or personal knowledge of the item involved) to indicate
that the price may not be reasonable; or

o When purchasing an item for which no comparable
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pricing information is readily available (such as an item
that is not the same as, or is not similar to, other items
that have been recently purchased on a competitive
basis).

. Documentation. The Contracting Officer shall provide a
description of how he determined the price to be fair and
reasonable. If competitive quotes were solicited and the award
was made to other than the low bidder, documentation to support
the purchase can be limited to identification of the solicited
vendors and an explanation for the award decision.

° The size of the procurement should not be divided or reduced
solely to come within the micro-purchase ceiling.

(b) Actions Above the Micro-Purchase Limit. Non-competitive simplified acquisitions above
$10,000 up to the simplified acquisition threshold must be supported by a written
D&F initiated by the Program Office and reviewed and approved by the Chief
Procurement Officer and General Counsel. The procurement record shall reflect
the basis for the solesource selection.

8-7 EVALUATION OF QUOTATIONS OR OFFERS

(a) General.

o The Contracting Officer shall evaluate quotes in an impartial manner,
and inclusive oftransportation charges from the shipping point of the
supplier to the delivery destination.

. Quotes shall be evaluated on the basis established in the solicitation,
and all quotes shall be considered.

(b) Evaluation Procedures.

o The Contracting Officer has discretion in fashioning suitable evaluation
procedures. At the Contracting Officer’s discretion, one or more of the
evaluation procedures in chapters 9 and 10 may be used.

o If using price and other factors, ensure that quotes can be evaluated in
an efficient fashion. Formal evaluation plans, establishing a competitive
range, conductingdiscussions, and scoring quotes are not required.
Contracting Officers may conduct comparative evaluations of quotes.
Evaluation of other factors, such as past performance:

o Does not require the creation or existence of a formal database;
and

o May be based on information such as the Contracting
Officer's knowledge of and previous experience with the
supply or service being acquired, customer surveys,or other
reasonable bases.

e For acquisitions conducted using a method that permits electronic

response to the solicitation, the Contracting Officer may:

o After preliminary consideration of all quotes, identify from all
quotes received onethat is suitable to the user, such as the
lowest priced product, and quickly screen all lower priced
quotes based on readily discernible value indicators, such as
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past performance, warranty conditions, and maintenance
availability; or

o Where an evaluation is based only on price and past
performance, make an award based on whether the lowest
prices of the quotes having the highest past performance
rating possible represents the best value when compared to
any lower priced quote.

(c) Vendor Exceptions:

The CA/CO must conduct a preliminary review of the vendor exceptions and
make an assessment including his/her comments in the vendor exceptions
document before disseminating to other WMATA departments. PRMT should
identify per exception what department is responsible for review: PRMT
reviews clauses related to procurement procedures found in the Procurement
Best Practices Manual; COUN - all legal/liability and other clauses they deem
appropriate; RISK - all insurance and liability cap clauses; IT/IT Cybersecurity
- all relative intellectual property/cybersecurity clauses and related non-
disclosure clauses as they relate to this data; Program Office - clauses related
to the SOW and technical specifications; and other departments as the
subject matter of the exception taken dictates.

8-8 BASIS FOR AWARD

(a) Before making award, the Contracting Officer shall determine, in writing, that
the proposedprice is fair and reasonable.

o Whenever possible, base price reasonableness on competitive quotes.

e If one response is received, or the price variance between multiple
responses reflectsa lack of adequate competition, the Contracting Officer
shall include a statement in thecontract file of price reasonableness and
the basis for the determination. The Contracting Officer may base the
determination on:

o Market research; or

o Comparison of the proposed price with prices found
reasonable on previous purchases, current price lists,
catalogs, advertisements, similar items in a related industry,
value analysis, the Contracting Officer's personal knowledge
of the item being purchased, or any other reasonable basis.

(b)  When adequate competition is lacking or for sole source acquisitions, the
Contracting Officer must perform a cost analysis to determine price
reasonableness (§16-4).

(c)  Occasionally an item can be obtained only from a supplier that quotes a
minimum order price or quantity that either unreasonably exceeds stated
quantity requirements or resultsin an unreasonable price for the quantity
required. In these instances, the Contracting Officer should inform the
Program Office of all facts regarding the quote and ask it to confirm or alter
its requirement. The file shall be documented to support the final action taken.
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8-9 DOCUMENTATION AND RECORDS

General. Documentation for simplified acquisitions should be kept to a minimum and
shall be retained in accordance with Authority retention policies and procedures.
Contract Administrators must assemble all relevant written records for all
procurements. The records will be collected into a single file and placed into the
Authority’s record keeping system. The appropriate checklist (refer to Appendix A for
checklists) must be completedby the Contract Administrator to ensure that the proper
procurement processes have been followed, all considerations relevant to the
procurement process have been addressed, and all components of the procurement
file shall be assembled no later than 30 days aftercontract award. The Contracting
Officer shall follow the required format for a ProcurementRecord (for over the
Simplified Acquisition Threshold) or Memo to File documenting the procurement
processes followed, available on the PRMT intranet.

(@) Oral Solicitations. The Contracting Officer shall establish and maintain
informal records of oral price quotes and include the record in the purchase
file. The informal records shallconsist of the names of the suppliers
contacted and the prices and other terms and conditions quoted by each.

(b) Written Solicitations. For acquisitions not exceeding the simplified
acquisition threshold, written records of quotes to notes or abstracts to
show prices, delivery, references to printed price lists used, the supplier(s)
contacted, and other pertinent data noted on the applicable checklist must
be maintained.

(c) Special Situations:

. Sole Source Procurements. In accordance with §11-4 (a), the
purchase file shall document the circumstances in which the sole
source procurement is used and reflectdocumentation sufficient to
justify the sole source decision. See §8-6 (a) for documentation
requirements for non-competitive simplified acquisitions;

o Other Than Price-Related Factors. Include additional statements
supporting the award decision if other than price-related factors
were considered in selecting the supplier; or

. Federally Funded Procurements. All federally funded purchase
orders shall be documented in a soft copy file. In addition to the
requirements in §8-9(a)-(b), and thebasis for award determination
(§8-8), the file shall include:

o The independent cost estimate;

o Verification of the System for Award Management
formerly, the Excluded PartiesList System, result; and

o A brief explanation of the award decision.

(d) Submission of Certified Payrolls for Construction Contracts and Subcontracts Greater than
$2,000. Contract Administrators must ensure that all contractors and
subcontractors performing work on federal or federally assisted construction
contracts in excess of $2,000submit weekly certified payrolls reports. At contract
award, the Contract Administrator must inform the Contractors in writing of the
requirement to provide a certified payroll report each month to the Project
Manager as a condition of the contract. Contract Administrators must verify the
receipt of the certified payrolls reports by the Project Manager’'s staff each
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month. If the certified payrolls reports are found to be missing or late, the
Contract Administrator must notify the Contractor(s) that it/they is/are non-
compliant to the terms and conditions of the contract. The Contract
Administrator must document in writing the corrective action plan agreed to with
the Contractor(s) to ensure compliance and place the corrective action plan in
the contract file. In addition, the following provision must be included in the
Special Provisions of each construction contract and subcontract with a value
greater than $2,000:

DAVIS-BACON AND COPELAND ANTI-KICKBACK ACTS

This contract is subject to the Davis-Bacon and Related Acts. All
rulings and interpretations of the Davis-Bacon and Related Acts
contained in 29 CFR parts 1,3 and 5 are herein incorporated by
reference in this contract. The Davis-Bacon Act requires contractors
and subcontractors under construction contracts and subcontracts
greater than $2,000 to submit weekly certified payrolls reports to the
project manager.

8-10 SIMPLIFIED ACQUISITION METHODS

The following simplified acquisition methods may be used by Contracting Officers or
authorized Authority individuals: (a) the Authority purchase card (§8-11; (b) purchase
orders (§8-12); and (c) blanket purchase agreements (§8-13).

8-11 AUTHORITY PURCHASE CARD

The Authority purchase card is authorized for use in making and/or paying for
purchasesof supplies and services. The Authority purchase card may be used by
Contracting Officers and other individuals designated in accordance with §2-4. The
card may be usedonly for purchases that are authorized by the Authority purchase
card policies and procedures (P/l 8.11). The Authority purchase card may be used
to:

. Make purchases below the micro-purchase threshold (currently $10,000)
on a non- competitive basis and up to $5,000 per transaction if obtaining
a minimum of three quotes;

o Place a task or delivery order (if authorized in the basic contract, basic
ordering agreement, or blanket purchase agreement); or

J Make payments, when the contractor agrees to accept payment by the card.

8-12 PURCHASE ORDERS

(a) General.
o Except as provided in §8-13, a Contracting Officer shall issue a purchase
order on a fixed-price basis and shall not include economic price
adjustment or redetermination provisions.
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(c)

(d)

o Purchase orders shall:

o Beissued on a form prescribed by the Chief Procurement Officer;

o Include any trade and prompt payment discounts that are offered;

o Specify the quantity of supplies or services ordered;

o When applicable, provide that inspection and acceptance will be at
destination. When inspection and acceptance are to be performed
at destination, advance copies of the purchase order shall be
furnished to the receiver. Receiving reportsshall be completed by
the designated Authority officials immediately upon receipt and
acceptance of material; and

o Contain a date by which delivery of supplies or performance of services is
required.

o Distribution of copies of purchase orders shall be limited to those
required for essential administration and transmission of
contractual information.

o If the Contracting Officer wants to consummate a binding contract between
the partiesbefore the contractor undertakes performance, the Contracting
Officer shall require written acceptance of the purchase order by the
contractor.

Not-To-Exceed Purchase Orders.
o A Contracting Officer shall use a not-to-exceed purchase order only under
thefollowing circumstances:
o The transaction will not exceed the Authority’s simplified acquisition
threshold;
o Itis impractical to obtain pricing in advance of issuance of the purchase
order; and
o The purchase is for repairs to equipment requiring disassembly to
determine the nature and extent of repairs, material available from
one source and for which costcannot be readily established, or
supplies or services for which prices are known to be competitive
but exact prices are not known.
o The Contracting Officer shall issue each not-to-exceed purchase order by
setting a realistic dollar ceiling, either for each line item or for the total order.
The dollar limitationshall be an obligation subject to adjustment when the
firm price is established.

Modification of Purchase Orders.

e A purchase order may be modified by using the modification form
approved by the Chief Procurement Officer. Each purchase order
modification shall identify the order it modifies and shall contain an
appropriate modification number.

e The Contracting Officer shall obtain a contractor's written acceptance of a
purchase order modification, if the written acceptance is determined by the
Contracting Officer to be necessary to ensure the contractor's compliance
with the purchase order as revised.

Termination and Cancellation of Purchase Orders.

o If a purchase order that has been accepted in writing by the contractor is
to be terminated, the Contracting Officer shall process the termination
action in accordancewith the provisions of §18-15 (b);
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° If a purchase order that was not accepted in writing by the contractor is to
be canceled,the Contracting Officer shall notify the contractor in writing that
the purchase order has been canceled, request the contractor's written
acceptance of the cancellation, and proceed in accordance with the
provisions of the two bullets below;

. If the contractor accepts the cancellation and does not claim that costs
were incurredas a result of beginning performance under the purchase
order, no further action shallbe required and the purchase order shall be
considered canceled; or

° If the contractor does not accept the cancellation or claims that costs were
incurred asa result of beginning performance under the purchase order,
the Contracting Officer shall treat the action as a termination claim in
accordance with the provisions of Chapter 18 of these procedures.

8-13 BLANKET PURCHASE AGREEMENTS

(a) A Blanket Purchase Agreement (BPA) may be used, in accordance with the
provisions ofthis Chapter, as a simplified method of filling anticipated repetitive
needs for supplies, services, or other items.

(b) A Contracting Officer may establish a BPA if one or more of the following criteria
apply:

e There is a wide variety of items in a broad class of goods that are generally
purchased,but the quantities, and delivery requirements by item are not
known in advance and may vary considerably.

e There is a need to provide commercial sources of supply for one or more
offices in theAuthority that do not otherwise have or need direct authority
to purchase.

(c) A BPA shall not be used for any commodity, service, or other item for which a
requirements type contract has been issued by the Authority.

(d) A BPA is not a contract and may be established without a purchase requisition
or obligation of funds.

(e) To the extent practical, BPA's for items of the same type shall be placed
concurrently withmore than one supplier. All competitive sources shall be
given an equal opportunity to furnish supplies, services, or other items under
a BPA.

) A BPA may be limited to furnishing individual items or commodity groups or
services thatthe source of supply is in a position to furnish, except as provided
otherwise under this Section.

(9) The Contracting Officer shall not use a BPA to authorize purchases that are not
otherwiseauthorized by law or these procedures and shall not purchase from
a BPA to avoid the simplified acquisition authority limitation.

(h) The existence of a BPA shall not justify procurement on a sole source basis.

(i) When there is an insufficient number of vendors with BPAs to ensure
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maximum practicable competition for a particular purchase, the Contracting
Officer shall:

Solicit quotes from other sources and make the purchase; and

Establish additional BPA's to facilitate future purchases when recurring
requirementsfor the same or similar items or services seem likely, when
qualified sources are willingto accept a BPA, or when it is otherwise
practical to do so.
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9 - PROCUREMENT BY COMPETITIVE SEALED BIDDING

9-1 PURPOSE AND SCOPE

(@) Sealed bidding is a method of procurement that, through an Invitation for Bids
(“IFB”), solicits the submission of competitive bids, followed by a public opening
of the bids and contract award to the lowest priced, responsive and responsible
bidder. Authority contracts shall be awarded by competitive sealed bids (IFBs)
rather than by competitive proposals (RFPs), except as otherwise provided in
the Authority’s Compact, Board Resolution 2011-30 and these procedures.

(b)  Section 73(a)(2) of the Authority Compact and Resolution 2011-30 provide
that theAuthority shall solicit competitive sealed bids if:
i. Time permits the solicitation, submission and evaluation of sealed bids;
i.  This award will be made on the basis of price and price related factors;
ii. Itis not necessary to conduct discussions with responding
sources about theirbids;
iv.  Two or more responsible bidders are willing and able to compete
effectively forthe business; and
v. A complete, adequate, and realistic specification or purchase
description isavailable.
° Firm fixed price contracts shall be used when the method of procurement
is sealed bidding, except when economic price adjustments may be
necessary due to the natureof the commodity being purchased not being
conducive to long-term price commitments; and
. Firm fixed-price awards may be used in procurements following the
Simplified Acquisition procedures.

9-2 INVITATION FOR BIDS

(@) IFB Requirements The invitation for bids will be publicly advertised, and bids
must be solicited from an adequate number of known suppliers, providing them
sufficient responsetime prior to the date set for opening the bids.

o IFBs shall include:

o Instructions to and information for bidders concerning the bid
submission requirements, including the time and date set for
the receipt of bids and the address where bids are to be
delivered, the maximum bid validity period prior to Authority
acceptance, and any other special information;

o The purchase description(s), quantities, delivery, or
performance schedule, and inspection and acceptance
requirements; any special instructions necessary; and

o A statement indicating the award will be made on the basis of the
lowest bid price.

Additional requirements for IFBs are as follows:
) An IFB may incorporate documents by reference provided that the IFB
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clearly specifieswhere and/or how the documents can be obtained;
IFBs shall require bidders to acknowledge all amendments issued;

. Bids shall be solicited in a manner to assure full and open competition;

. Each IFB shall be publicized in accordance with §9-11 Of this chapter, and
publicly opened in accordance with §9-21 of this chapter; and

o If after commencing an IFB, the Contracting Officer determines that the
use of negotiation is necessary to complete the procurement, the
Contracting Officer shall proceed in accordance with Chapter 10 of this
BPM. If an IFB results in a single bid being submitted, the procedures in
chapter 11 of this BPM shall be followed.

9-3 LIVING WAGE POLICY

(a) General. The Living Wage requirement will be included in all service contracts,
including construction contracts, awarded in an amount that exceeds $250,000
in a 12-month period. The provision “flows down” to subcontracts that exceed
$250,000 in a 12-month period which are awarded under the applicable prime
contract. The Authority establishedLiving Wage Rate may be reduced by a
contractor’'s per-employee cost for health insurance and will be adjusted
annually based on the average wage rates of local jurisdictions with a Living
Wage policy.

(b) Contract Clause. The Living Wage clause is required in solicitations and the
resulting contract. The Living Wage clause shall be inserted in the General
Provisions.

9-4 IFB PREPARATION

Contracting Officers shall prepare IFBs and contracts using a uniform contract format
including the appropriate standard forms (see chapter 23) and provisions authorized
by the CPRO. The uniform contract format shall contain the following, as appropriate
to thenature of the contract requirement (i.e., supplies, equipment, services, or
construction):

° The solicitation and contract form prescribed by the Authority;

. A description of the supplies or services required, including quantities and
anydescription or technical specification needed to permit full and open
competition;

. A price proposal form that requires pricing be submitted by either unit price
or fully extended price, or both;

. Include a provision on the price proposal, but not as part of the basis of
award, a breakdown of the unit or extended price exclusive of delivery and
the delivery cost byunit or extended amount;

° When applicable, packaging, packing, preservation, and marking
requirements including a prominently printed expiration or “Use By” date for
items with a limited shelflife;

. Inspection, acceptance, quality assurance, reliability and warranty
requirements including documents, exhibits and other attachments;

. Requirements for time, place and method of delivery or performance;
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° Requirements for accounting and any other required contract
administrationinformation;

. Special contract requirements (e.g., bid guarantee, bonds, insurance,
liquidateddamages, progress payments);

. Contract provisions required by law;

. Representations, certifications, and other statements required of bidders; and

Instructions, conditions, and notices to bidders.

9-5 BID PREPARATION INSTRUCTIONS

The instructions to bidders on bid preparation shall require:
. Each bid is to be based on the drawings, specifications, scope of work
and/or scopeof services contained in the IFB.

9-6 TIME FOR THE SUBMISSION OF BIDS

Bidding time is the period of time between the date of distribution of the IFB and the
timeset for the receipt of bids. In each case, bidding time will be set to provide a
reasonable time for prospective bidders to prepare and submit bids, consistent with
the needs of the Authority. A minimum of 14 calendar days shall be provided unless
a shorter time is deemed necessary for a particular procurement by the Contracting
Officer. For bidding periods of fewer than 14 days, the Program Office must
demonstrate that there is an urgent need for the supplies, services or construction,
and the procurement file must be documented to support the urgency.

9-7 ELECTRONIC BIDS

(a) If electronic commerce is authorized, the solicitation document shall specify
the electronic method(s) that bidders may utilize in addition to mail and in-
hand delivery of bids. In determining whether to authorize electronic
commerce, Contracting Officers shall consider such factors as:

Anticipated size of the bid response;

Urgency of the solicitation;

Availability, reliability, speed, and capacity of the receiving
equipment (e.g., facsimile machines); and

Adequacy of the controls for receiving, identifying, recording, and
safeguarding bids, and ensuring their timely delivery to the bid
opening.

(b) Bids received in response to an IFB that permits electronic commerce must
contain specific information by which the bid and the bidder can be easily
identified and contain specific reference to the items, quantities, and prices on
which the bid is being submitted; the IFB number, due date and time of the bid;
and a statement that the bidder agrees to be bound all of the terms, conditions,
and provisions of the IFB.
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(c) The provisions of this section are not intended to limit the use of Reverse
Auctions, whether conducted by the Authority directly or through a third-party
service.

9-8 BID SAMPLES

(a) “Bid Sample” means a sample to be furnished by the bidder to show the
characteristics ofthe item being offered in response to the IFB. The IFB shall
state when the bidder is required to furnish samples. The IFB shall also state
whether samples must be providedwith the bid or subsequent to the bid
opening. Bidders shall not be required to furnish samples unless there are
characteristics of the product that cannot be described adequately in the
Specifications or Product Description. If bid samples are required, the IFB shall
list all of the characteristics by which the samples will be examined.

(b) Bid Samples shall be used to determine form, fit and function in
responsiveness to the IFB. Bids shall be rejected as non-responsive if the
sample fails to conform to each of thecharacteristics listed in the IFB. A
bidder’s ability to produce the required items, however,is a matter of vendor
responsibility which must be evaluated separately.

9-9 DESCRIPTIVE LITERATURE

(@) General “Descriptive Literature” means information available in the ordinary
course of business (such as catalogs, illustrations, drawings, and brochures)
which shows the characteristics, construction, or operation of an item offered in
a bid.

(b) Use of Descriptive Literature The IFB shall state whether the bidder is required
to furnishDescriptive Literature. Descriptive Literature shall only be required
when the Contracting Officer needs it to determine whether the products offered
meet the specifications or to establish exactly what the bidder proposes to
furnish. Descriptive Literature shall only beused to determine a bidder’s ability
or capacity to perform and therefore, will determine the responsiveness of the
bid. Failure to submit Descriptive Literature when required willalso cause the
bid to be rejected as non-responsive.

(c) Restrictions When Descriptive Literature is requested, the IFB shall clearly
identify thefollowing:
o The descriptive Literature required to be furnished;
o The purpose for which the literature is required and will be used;

. The extent to which the literature will be considered in the
evaluation of bids; and

o The consequences that will apply if a bidder fails to furnish the
literature or if theliterature furnished does not comply with the
requirements of the IFB.

(d) Waiver of Descriptive Literature Requirement The Contracting Officer may
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waive the requirement for furnishing descriptive literature if the bidder states in
its bid that the productbeing offered is OEM or provides the manufacturer’s part
number for a product previouslyapproved by the Authority.

9-10 SOURCE LISTS

(a) Contracting Officers shall establish or have access to source lists. The purpose
of sourcelists is to identify sources of supplies or services that may be interested
in competing for Authority contracts. Source lists must include certified DBEs
for federally funded and MBE/SBP/MBPs for operationally funded solicitations.
Program Offices may compile a list of potential sources to be provided to the
Contracting Officer for inclusion on the source list.

(b) Arotation of sources or use of a different portion of a source list may be used for
separate procurements to encourage competition. Also, the use of pre-
solicitation notices may beissued to establish a source list for a solicitation.

9-11 PUBLIC NOTICE

In accordance with §3-11, IFBs or notice of availability of IFBs shall be posted on the
portion of the Authority’s website designated for such purposes, and if necessary
mailed,sent by electronic mail, or otherwise distributed to bidders in the Source List
for the purpose of securing full and open competition. The Contracting Officer shall
furnish identical information concerning procurements to all prospective bidders
receiving the solicitation.

9-12 SOLICITATION RECORD

A procurement file shall be retained for each solicitation issued in accordance with
the Authority’s record retention schedule. The record of the solicitation contained in
the procurement file shall include the following:
. The name of each publication in which the notice of the solicitation was
published, ifany; proof of publication is not required;
. The date on which the solicitation was issued;
A copy of the solicitation and amendments, if any; and
o A bid abstract or bid tabulation recording:
o The name(s) of the bidder(s);
The bid amount(s);
Acknowledgement of amendment(s), if any;
Bid guarantee, if any;
Cost/Price Analysis; and
Record of SAM check for suspension or debarment of the recommended
bidder.

O O O O O
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9-13 PRE-BID CONFERENCES

(a) Pre-bid conferences are considered best practice and are conducted to explain
the procurement requirements. Pre-bidconferences shall be announced to all
prospective bidders and posted on the Authority’s website. The pre-bid
conference shall be held 7 to 10 days after the IFB is issued. The time-period
between the bid announcement and the pre-bid conference should reflect the
estimated time required for prospective bidders to read the solicitation and
formulate questions prior to the pre-bid meeting. More complex or unusual
procurements should allow for more than 10 days between the bid
announcement and the pre-bid meeting.

o Pre-bid conferences should be considered when the procurement is
highly complex orunusual in nature and prospective bidders would
benefit from the ability to receive clarification on the specifications
or scope of work.

o Pre-bid conferences are also useful for fostering networking
between DBE firms and prime contractors.

(b) The comments made at the pre-bid meeting shall not change the IFB unless a
formal amendment is issued. Contracting Officers shall notify all pre-bid
meeting attendees of this requirement at the start of the pre-bid meeting. The
Contracting Officer shall preparea written record of the pre-bid meeting
including all questions and answers and a list of attendees including contact
information. A copy of this record shall be made available toall prospective
bidders in the form of an amendment and posted on the Authority’s websitewith
the procurement information.

(c) Attendance at pre-bid meetings is normally voluntary. However, attendance at
the pre- bid meeting may be made mandatory as a pre-requisite for submitting
bids when the procurement is highly complex or the work is unusual in nature
or extensive project knowledge is necessary in order to prepare a bid.
Mandatory pre-bid conferenceattendance may be seen as limiting competition;
therefore, this option should only be usedfor very unusual circumstances. If, in
the Contracting Officer’s opinion attendance at the pre-bid meeting should be
mandatory, the announcement of the bid should clearly communicate the
attendance requirement.

9-14 AMENDMENT OF INVITATIONS FOR BIDS

(a) Purpose Amendments to solicitations are used to make necessary corrections
or changesin quantity, delivery, schedule, opening date, or other items; to
correct defects or ambiguities; and to ensure that all prospective bidders are
given the same information onwhich to base their bids.

(b) Distribution Amendments shall be posted on the Authority’s website for such
purpose anda notification sent to all prospective bidders who were either sent
or requested a copy of the original IFB solicitation.

(c) Timeliness Amendments shall be distributed within a reasonable time to allow
for prospective bidders to consider the amendment in preparing or modifying
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their bids. If thetime and date for the receipt of bids is not sufficient to permit
preparation or modification of bids prior to the due date, the Contracting Officer
shall consider extending the time forbid submission. Extensions to the bid due
date may be a part of the amendment of the substance of the solicitation
document or issued separately. Amendments shall allow a minimum of 7 to 10
days between the issuance of the amendment and the bid due date.

(d) Content Amendments shall clearly identify the portion of the IFB being amended
and theamended language or pages to be substituted in place of the identified
portion of the IFB. The amendment shall also require that the bidder
acknowledge receipt of all amendments issued. Failure of a bidder to
acknowledge all amendments directly or indirectly will rendera bid non-
responsive.

9-15 CANCELLATION OF A BID PRIOR TO OPENING

(a) Solicitations may be cancelled prior to bid opening. The contract file shall
contain the reason(s) supporting the cancellation and if necessary, record the
number of bids receivedand returned. (As used in this section, “opening” means
the date and time established forthe public opening of bids.)

(b) Prior to the opening of bids, a solicitation may be cancelled in whole or in part
when the Contracting Officer determines that cancellation is in the best interests
of the Authority. Reasons for cancelling bids include, but are not limited to:
. There is no longer a need for the goods, services, or construction;
o The Authority no longer has the funding necessary for the procurement;
o Proposed amendments to the procurement would be of such
magnitude that a new solicitation is preferable; or
. The solicitation did not contain all factors of significance to the Authority.

(c) Notice of Cancellation and Return of Bids When a solicitation is cancelled prior
to bid opening, the notice of cancellation shall be sent to all prospective
bidders that were solicited, and any bids received shall be returned unopened
to the bidders. If bids were received electronically, the bids received shall not
be viewed, and the bids shall be purgedfrom the appropriate IT system(s). The
notice of cancellation shall:

o Identify the solicitation being cancelled;

o Briefly explain the reason(s) for cancellation;

o When appropriate, explain that a future re-solicitation for a revised
or similar procurement of goods, services or construction may be
issued; and

o Post notice of the cancellation on the Authority’s website.

9-16 SUBMISSION OF BIDS: GENERAL PROVISIONS
To be considered for award, a bid must comply in all material respects with the

requirements of the solicitation. Bids must be filled out, executed, and submitted in
compliance with all instructions in the bid solicitation. Bids must be submitted by the
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bidderso that they are received at the appropriate Authority office no later than the
advertised date and time for the opening of bids. Bids that do not meet these
requirements are non-responsive and must be removed from consideration for
award.

9-17 MODIFICATION OR WITHDRAWAL OF BIDS PRIOR TO OPENING

(a) Bids may be modified or withdrawn by any means authorized by the
solicitation, provided notice is received in the office designated in the
solicitation for receipt of bids no later than the time set for the opening of bids.

o A bid may be withdrawn in person by a bidder or its authorized
representative, no laterthan the time set for the opening of bids. The
identity of the person requesting the withdrawal of the bid must be
clearly established and that person must sign a receipt for the bid.
The receipt must be placed in the contract file along with a brief
statementof the means used to establish the identity of the person.

. If the solicitation authorizes bids via electronic mail, bids may be
modified or withdrawnvia electronic mail no later than the time set
for the opening of bids, subject to the conditions specified in the
electronic mail bids provision of the solicitation.

o Bid modifications received by electronic mail, upon receipt,
shall be printed and sealed in an envelope by the bid opening
officer or designee, who shall:

= Write on the envelope the date and time of receipt, the
name of the person receiving the information, and the
solicitation number;

= Sign the envelope;

= Retain the envelope in a secure location until the time set
for the bid opening;and

» Shall not disclose any information regarding the contents
of the envelope untilthe bid opening.

= |f the solicitation authorizes facsimile bids, bids may be
modified or withdrawn via facsimile no later than the
time set for the opening of bids, subject to the conditions
specified in the facsimile bids provision of the solicitation.

o Bid modifications received by facsimile, upon receipt, shall be
sealed in anenvelope by the bid opening officer or designee,
who shall:

= Write on the envelope the date and time of receipt, the
name of the person receiving the information, and the
solicitation number;

= Sign the envelope;

= Retain the envelope in a secure location until the time set
for the bid opening;and

= Shall not disclose any information regarding the contents
of the envelope untilthe bid opening.

(b) Return of Bid Guarantee If a bid is withdrawn in accordance with this section,
any bid guarantee shall be immediately returned to the bidder.

(c) Documenting the Procurement File All documents relating to the modification
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or withdrawal of bids shall be made a part of the contract file.

9-18 LATE BIDS, LATE MODIFICATION, AND LATE WITHDRAWALS

(a) Any bid, modification or withdrawal of a bid received after the time set for the
bid openingis late. A late bid, late modification, or late withdrawal shall not be
considered unless received before contract award, and either:

o It would have been timely but for the action or inaction of Authority
personnel; or

o It was sent by mail or, if authorized by the solicitation, was sent by
electronic mail or facsimile and it is determined by the Authority that
the late receipt was due solely to mishandling by the Authority after
receipt at the Authority.

(b) Establishing Time of Bid Bids shall be submitted via the Supplier Portal on or
before the bid due date and time, as publicized in the solicitation.

(c) Consideration of Late Submittals Any late bid or modification shall not be
considered.

(d) Documenting the Procurement File The following records shall, if available, be
included inthe procurement file with respect to each late bid or modification:
o A statement of the date and time of mailing or delivery;
. A statement of the date and time of receipt;
. A written determination, with supporting facts, of why the late bid
or modification wasnot considered; and
. A statement of the disposition of the late action.

9-19 NOTICE TO BIDDERS OF LATE ACTIONS

When a bid or modification of a bid is received late, the Contracting Officer shall
promptlynotify the bidder accordingly and return the bid unopened. A copy of that
notice shall be placed in the contract file.

9-20 RECEIPT AND SAFEGUARDING OF BIDS

All bids received no later than the time set for the bid opening shall be kept in a secure
location. Each bid shall be marked with the time and date of receipt. All bids shall
remainunopened and kept in a locked box, safe, or secured room, or secure, restricted
access electronic bid box, until the time and date for the bid opening:

o Envelopes or containers marked as bids that do not identify the bidder or
thesolicitation may be opened solely for identification purposes, but only by
the Contracting Officer or designee assigned for this purpose;

. When bid samples are submitted, they shall be handled with sufficient care
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to preventdisclosure of their characteristics prior to the bid opening;

o Bids shall be returned to the bidders if the solicitation is cancelled prior to
the bid opening;

o Prior to bid opening, information concerning the identity of bidders shall not
be disclosed; and

. Also, prior to bid opening, information concerning the number of bids
received may only be made available to Authority employees and then to
only those employees as required in the execution of their duties.

9-21 BID OPENING

(a) Designation of Bid Opening Official Contract Administrators are appointed Bid
Opening Officials for their procurements and shall ensure their availability to
open bids on the dateand time specified in their solicitations. In their absence,
they may formally appoint a substitute Bid Opening Official, who will open bids
in accordance with these procedures.

(b) Opening Bids Bids shall be submitted via the Supplier Portal on or before the
bid due date and time, as publicized in the solicitation. Bids shall be submitted
via the Supplier Portal on or before the bid due date and time, as publicized in
the solicitation. Bids shall be submitted via the Supplier Portal on or before the
bid due date and time, as publicized in the solicitation. Bids shall be submitted
via the Supplier Portal on or before the bid due date and time, as publicized in
the solicitation.

(c) Bid Review The CA reviews the bids to ensure the Abnormally Low Bids meet
all requirements, under the following criteria:

(d) The CA confirms the low bid is responsive.

(e) The CA routes the submittals to the appropriate departments to ensure all
requirements are met (i.e., DBE, RISK, SAFE, and PO).
(f)  The CA determines if the bidder is responsible.

9-22 POSTPONEMENT OF THE BID OPENING

(@) A bid opening may be postponed at the time scheduled for bid opening when
an emergency or unanticipated event interrupts the normal course of business
so that the conduct of bid openings as scheduled is impractical. An
announcement of the postponement of the bid opening shall be publicly posted,
if practical, before the issuanceof a formal amendment of the solicitation. The
announcement to postpone shall otherwise be communicated to those
prospective bidders who are likely to attend the scheduled bidopening.

(b) If the postponement is due to an emergency situation described in this section,
the Contracting Officer may proceed with the bid opening as soon as practicable
after the scheduled bid opening date and time following an amendment to the
solicitation and noticeto bidders. The Contracting Officer shall prepare a written
memorandum documenting thecircumstances leading to the postponement of
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the bid opening and place it in the contractfile.

9-23 CANCELLATION OF AN INVITATION FOR BIDS AFTER OPENING

(a)  After the bid opening, an IFB may be cancelled and all bids rejected only
if such an actionis in the best interests of the Authority due to:

. The goods or services being solicited for are no longer required;
Inadequate or ambiguous specifications were cited in the invitation;
The specifications have been revised;

The IFB did not provide for consideration of all costs to the Authority;
All responsive and responsible bids received contain unreasonable
prices;
. The bids were not independently derived in open competition,

were collusive, or weresubmitted in bad faith; or
. For other reasons, cancellation is clearly in the public’s best interests.

(b) Cancellation of Bids to Add Requirements is Prohibited After the bid
opening; an IFB shallnot be cancelled and re-solicited due to increased
requirements for the goods or servicesbeing procured. Award shall be
made for the initial solicitation and the additional quantity shall be
procured through a new solicitation.

(c) Notice Requirement The decision to cancel procurements after bid
opening requires review and approval one level above the Contracting
Officer. When it is necessary to reject all bids, the Contracting Officer
shall notify each bidder that all bids have been rejected and provide the
documented reason for this action.

9-24 RECEIPT OF A SINGLE BID

If only one bid is received and, as a result, the Contracting Officer cannot determine
pricereasonableness, the bid shall be converted to a negotiated procurement and the
procedures of Chapter 10 Procurement by Competitive Proposals shall apply. The
Contracting Officer must document the contract file with the reason(s) for being unable
toestablish price reasonableness.

9-25 UNREADABLE ELECTRONIC BIDS

(a) If a bid received by facsimile by the Authority is unreadable, or an E-mail or E-
mail attachment was corrupted to the degree that conformance to the essential
requirements of the IFB cannot be determined, the Contracting Officer shall
immediately notify the bidder that the bid will be rejected unless the bidder
provides clear and convincing evidence:

o Of the content of the bid as originally sent; and
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o That the unreadable condition of the bid was caused by Authority
mishandling of the facsimile transmission or E-mail.

(b) Correction of bids submitted by facsimile or E-mail shall be affected by
including the original bid, the verification request, and the bid verification in the
contract file.

9-26 BID EVALUATION

(@) General Bids shall be evaluated based on the requirements set forth in the IFB,
including criteria to determine acceptability (e.g., inspection, testing, quality,
workmanship, delivery,and suitability of a particular purpose). All criteria that
will affect the bid price and be considered in evaluation for award shall be
objectively measurable, such as discounts, transportation costs, and total life
cycle costs. No criteria may be used to evaluate bids unless the criteria are set
forth in the IFB. Bids shall be evaluated without any discussionswith bidders.

Because bids and proposals can at times be ambiguous, in the “Basis for
Award” clause Contract Administrators mustinclude a provision that reserves the
Authority’s right to seekadditional information or clarification from any bidder or
proposer regarding any statementthat is found to be ambiguous prior to making
an award. Care must be taken when requesting additional information or
clarification in sealed bid procurements. In this type of procurement the
additional information or clarification requested to resolve the ambiguity must
not materially change the bid.

(b)  Determination of the Low Bidder Bids will be evaluated to determine which
bidder offers the lowest cost to the Authority in accordance with the basis of
award set forth in the IFB.Prompt payment discounts shall not be considered in
the evaluation of bids. However, any discount offered will form a part of the
award and will be taken by the Authority if payment is made within the discount
period. In addition, the Contracting Officer must conduct a price analysis to
determine price reasonableness in accordance with Chapter 16 Cost and Price
Analysis.

The IFB process does not allow for the Authority to award a contract to
other than the lowest priced responsive, responsible bidder. Further, the
IFB process does not allow negotiations with any vendor, except as set
forth in Section 9-24, above.

(c) Economic Price Adjustment When an IFB contains an economic price
adjustment clause,bids shall be evaluated on the basis of the submitted prices,
including the economic priceadjustment included in each bid up to the maximum
allowable price adjustment, except asfollows:

o If a bidder increases the maximum percentage of economic price
adjustment stipulated in the IFB or limits the downward economic
price adjustment provisions of the IFB, the bid shall be rejected as
non-responsive; or

) If a bid deletes or modifies the economic price adjustment clause in
any way, the bidshall be rejected as non-responsive.
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(d)

If a bidder bids less than the maximum percentage of the economic adjustment
stipulationin the IFB, the bid shall be evaluated at the reduced maximum
economic factor with thosebids that did not reduce the factor. However, after
evaluation, if the bidder offering the lower adjustment factor ceiling is the
lowest bidder, the subsequent award shall reflect thelower ceiling.

Evaluating Tie Bids When two or more responsive, responsible and technically
compliantbidders offer the same lowest price, contract award shall be based on
the following orderof priority:
e  The first priority for award will be to the tied bidder that is a Small and
Local Business;or
e The second priority for award will be to the tied bidder which is a DBE.

If two or more bidders remain tied after application of the above priority factors,
the awardshall be made to the bidder whose bid was first received.

Bidder Responsiveness and Responsibility To be considered for award, a bid
must be responsive and the bidder must be responsible. Bids may be rejected
if they are found tobe non-responsive or the bidder is found to be non-
responsible.

A bid is responsive if it conforms in all material aspects to the requirements of
the solicitation at the scheduled time of submission and does not require further
discussions with the bidder.

A bidder is responsible if the contractor possesses the ability to perform
successfully underthe terms and conditions of the proposed procurement.

e Bid Responsiveness is very objective. Either the bid response
conforms to the solicitation or it does not. Examples of exceptions
that typically result in a bid being declared non-responsive include:

o The bid fails to conform to material requirements of the
contract terms or conditions(i.e., failure to sign the bid or
taking exception to Authority terms);

o The bidder fails to acknowledge receipt of an amendment
unless the bid as it is received clearly demonstrates the
bidder received the amendment (i.e., where theamendment
includes replacement pages and the replacement pages are
contained in the bid as received, or the amendment adds
items on which to bid and the bidder submits a bid for those
items);

o The bid does not conform to applicable specifications or
allowed alternates;

o The bid fails to conform to the delivery schedule or
permissible alternates;

o) There is a condition of the bid which affects the substance of
the bid (i.e., affects price, quantity, quality, or delivery of the
items offered);

o The bid contains prices for line items that are materially
unbalanced (i.e., figures in the bid conflict with the total bid
price). Rejection of unbalanced bids must be reviewed and
approved by the CPRO;
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= A bid shall be analyzed to determine whether it is unbalanced with
respect to the prices of separately priced line items. This is
particularly important when evaluating option pricing in relation to the
price for the base term.

= A bid is mathematically unbalanced if it contains unreasonably low
prices for some items and unreasonably high prices for other items.

= A bid is materially unbalanced if:

* There is a reason to doubt that award to the bidder
submitting a mathematically unbalanced bid would result in
the lowest overall price to the Authority even though it is the
lowest evaluated price; or

* The bid is so grossly unbalanced that its acceptance would
be tantamountto providing the bidder with an advance
payment.

Any bid deemed materially unbalanced shall be rejected as non-responsive.

o The bidder fails to furnish a bid guarantee or other
required documentation inaccordance with the
requirements of the invitation;

o The bidder fails to submit some intention to comply with
Small and Local BusinessProgram or Disadvantaged
Business Program requirements; or

o Failure to submit a Buy America Certification or submitting
a Buy AmericaCertification that reflects both compliance
and non-compliance.

e Bidder Responsibility Making a determination of the responsibility of a
bidder involvesa great deal of subjectivity. If, at the time of contract award,
the lowest responsive bidder possesses the ability to perform successfully
and a willingness to comply with the terms and conditions of a proposed
contract, the bidder is considered responsible(see also Chapter 15). To be
determined responsible, a prospective contractor must meet all of the
following requirements, as applicable:

o Financial resources adequate to perform the contract, or the ability to

obtain them;

o Ability to meet the required delivery or performance
schedule, taking intoconsideration all existing commercial
and governmental business commitments;

o A satisfactory past performance record;

o A satisfactory record of integrity and business ethics;

o The necessary organization, experience, accounting, and
operational controls,and technical skills, or the ability to
obtain them;

o Compliance with applicable licensing and tax laws and regulations;

o The necessary production, construction, and technical
equipment and facilities, orthe ability to obtain them; and

o Other qualifications and eligibility criteria necessary to
receive an award under applicable laws and regulations (i.e.,
bidder has been suspended or debarred by a Federal or
other government agency and that suspension or debarment
has notexpired by the bid opening date).

) Documenting Responsiveness and Responsibility Determinations All bids
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rejected for being non-responsive or for the bidder being non-responsible
require written documentation regarding the reason(s) for rejection of the bid(s),
and such documentationmust be placed in the contract file.

(g) Product Acceptability The IFB shall set forth in the specification, product
description, or scope of work any criteria that will be used in determining the
acceptability of goods or services. The IFB shall require the submission of bid
samples, descriptive literature, technical data, or other material necessary to
ensure the goods or services to be provided meet the requirements of the
solicitation. This evaluation is not conducted for determiningwhich bidder’s item
is superior, but to determine if the goods or services meet the minimum
requirements of the solicitation. Any bid offering goods or services that do not
meet the minimum requirements of the solicitation shall be rejected as non-
responsive.

9-27 BID MISTAKES

(@)  General Regardless of how it is discovered, a bid mistake is a problem in the
sealed bidding method of procurement because of the strict rules of
responsiveness, because bids have been exposed, and because the integrity of
the procurement process is at stake.

The four generally accepted categories of bid mistakes are:

e Minor informalities or irregularities in bids discovered prior to award of the
contract;

o Obvious or apparent clerical mistakes discovered prior to contract award;

¢ Mistakes other than minor informalities or irregularities in bids, or
obvious or apparentclerical mistakes that are discovered prior to
contract award; or

o Mistakes discovered after contract award.

(b) Possible Remedies If a mistake fits within one of these categories, three
things canhappen:
e The mistake may be corrected;
e The mistake will be recognized and the bid allowed to be withdrawn; or
e The mistake will not be recognized and the bid will not be allowed to be
withdrawn.

(¢)  Minor Informalities or Irregularities in Bids Minor informalities or irregularities

may be waived if the Contracting Officer determines that the bid materially
conforms to the requirements of the solicitation. The informality or irregularity is
"immaterial" when there is no effect on the bid price, quantity, quality, or delivery
requirements. The following are examples of acceptable informalities or
irregularities:

e The bidder fails to include the required number of signed copies of its bid;

e The bidder fails to furnish information concerning the number of its

employees, etc.;or
e The bidder fails to include a debarment or lobbying certification or both in its bid.

In instances such as the above, the Contracting Officer shall give the bidder the
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opportunity to cure a deficiency resulting from a minor informality or irregularity
in a bid. The contract file must contain all correspondence with the bidder
necessary to correct the informality.

Obvious or Apparent Clerical Mistakes Discovered Prior to Award Examples of
obvious orapparent clerical errors include:

¢ Obvious misplacement of the decimal point;

e Reversal of the price from f.0.b. destination to f.o0.b. origin (The Authority
pays a higherprice for picking the product up at the origin than for the
bidder to deliver the product to the place designated);

Mistake in designation of a unit of measure;
Typographical errors;

Apparent error in extending unit prices;
Transposition errors; or

Mathematical errors.

Bid mistakes are a potential source for a bid protest by either the firm requesting
relief from a "mistake" or from another bidder that feels it could be adversely
impacted by the Authority’s decision regarding the mistake of another bidder.
Therefore, Contracting Officers must exercise great care in the correction of an
obvious or apparent mistake.

In no event shall a Contracting Officer allow for the correction of a mistake
that results in making a non-responsive bid responsive. Also, if correction
of the bid would displace one or more lower bids, it is recommended that
the correction not be allowed unless the evidence of the mistake and bid
actually intended are ascertainable from the IFB and bid itself as opposed
to the bidder’s request.

Due to the potential for negative impacts on the credibility of the
Authority’s procurement process, the Authority will only consider the
correction of an obvious or apparent bid mistake if the bidder provided
proper notice to the Contracting Officer of the mistake prior to the bid
opening.

If proper notice was given prior to the bid opening, it is necessary for the
Contracting Officer to confirm the error and its correction with the bidder. This
process shall include the following steps:

e Prepare a written request to the bidder that it verify its bid price or
advise the bidder tomake a written request to withdraw or modify its
bid;

e Advise the bidder that it must support its request with any and all
evidence to supportthe correction it is requesting; and

e Advise the bidder of definite time deadlines in which to provide
the informationrequested.

After receipt of written verification from the bidder, the contracting officer may
correct anapparent or obvious clerical mistake. The Contracting Officer shall:
e Attach the verification to the original bid;
¢ Reflect the correction in the award document; and
¢ Document the procurement file to indicate why the action was taken.
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In all cases where a bid is corrected or withdrawn, the Contracting Officer shall
prepare awritten determination clearly identifying the relief granted or denied to
the bidder and the reasons supporting that determination. The determination
must be reviewed and approved one level higher than the Contracting Officer
and the documentation placed in the contract file.

Mistakes Other than Minor Informalities or Irregularities in Bids These
mistakes aregenerally raised by the bidder along with a request to withdraw its
bid. Examples include:
e A pricing element was not included in the bid (i.e., the material cost
was included, butnot the labor to install the material); or
e The cost for subcontractor work was not included in the bid.

Contracting Officers shall follow the procedures outlined in §9-27 (d) when a
bidder allegesa mistake has been made. In instances like those listed above,
Contracting Officers shallpay particular attention to the evidence the bidder
furnishes that establishes the existenceof the mistake. Be particularly sensitive
to the bidder that wants out of its bid simply because it made a judgmental error
in preparing its bid and, after bid opening, discoveredit "left too much money on
the table."

In no event shall a Contracting Officer allow for the correction of a mistake
that results in making a non-responsive bid responsive. Also, if correction
of the bid would displace one or more lower bids, it is recommended that
the correction not be allowed unless the evidence of the mistake and bid
actually intended are ascertainable from the IFB and bid itself as opposed
to the bidder’s request.

Due to the potential for negative impacts on the credibility of the
Authority’s procurement process, the Authority will only consider the
correction of an obviousor apparent bid mistake if the bidder provided
proper notice to the Contracting Officer of the mistake prior to the bid
opening.

The Contracting Officer shall allow the bidder to withdraw its bid if the mistake is clearly
evident on the face of the bid document but the intendedcorrection to the bid is not
similarly evident. The Contracting Officer may make a determination to correct the bid
and not allow itswithdrawal if:

o The bidder requests permission to withdraw a bid rather than correct it;

o The evidence is clear and convincing both as to the existence of a

mistake and as tothe bid actually intended; and
e The bid, both as originally submitted and as corrected, is the lowest bid received.

In all cases where a bid is corrected or withdrawn, the Contracting Officer shall
prepare awritten determination clearly identifying the relief granted or denied to
the bidder and the reasons supporting that determination. The determination
must be reviewed and approved one level higher than the Contracting Officer
and the documentation placed in the contract file.

Mistakes in Bids Discovered After Award If a mistake in a bid is not discovered
until after contract award, the mistake may be corrected by a contract
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modification if correcting the mistake would be favorable to the Authority and it
does not change the essentialrequirements of the specification or scope of
work.

In addition, if a mistake is not discovered until after award, the Contracting
Officer isauthorized to make one of the following determinations:

¢ Rescind the contract award;

e To reformulate the contract to:

o Delete the item(s) involved in the mistake; or
o Increase the price if the contract price, as corrected, does not
exceed that of thenext lowest bidder under the original IFB; or
¢ Make no change in the contract as awarded, if the evidence does not
warrant such adetermination based in the requirements of preceding
subsections of this section.

Determinations under this subsection shall be made only on the basis of clear
and convincing evidence that a mistake was made. It must be clear that the
mistake was mutual, or if solely made by the contractor, so apparent that the
Contracting Officer shouldhave taken notice of the probability of the mistake
prior to contract award. The proposeddetermination shall be submitted to the
CPRO for review and may be submitted to Counselfor review based on the
determination of the CPRO.

The contract file shall be documented with a record of each determination made
in accordance with this subsection, including the supporting facts, and the
action(s) taken.

9-28 EXTENSION OF THE BID ACCEPTANCE PERIOD

If administrative or other difficulties are encountered after the bid opening which may
delaycontract award beyond the bid acceptance period stated in the solicitation, the
ContractingOfficer shall request an extension of the bid acceptance period from all of
the bidders priorto the expiration of the bids to avoid the need to re-advertise for bids.
The extension shallinclude the consent of sureties if applicable. The extension period
as requested should be long enough to allow for the award of a contract.

9-29 CONTRACT AWARD

(@) Basis of Award All contracts shall be awarded to the lowest responsive,
responsible bidderwhose bid meets the technical requirements set forth in the
IFB. Where specified in bidding documents, factors such as discounts,
transportation cost, and lifecycle costs must be considered in determining which
bid is lowest. Payment discounts will only be used to determine the low bid
when prior experience indicates that such discounts are usually taken
advantage of. Awards shall be made within the time for acceptance or any
extension(s) thereof.

(b) Required Approvals Awards shall not be made until all required internal
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approvals have been obtained. When a bidder is selected for award, the
Contracting Officer will request approval of the award, and any internal
operating procedures approved by the CPRO. Allnecessary concurrences,
including that of the General Counsel, shall be obtained.

(c) Notice of Award Written notice of award, including a copy of the duly executed
contract, shall be sent to the successful bidder. Notice of the award shall be
made available to thepublic through electronic means. The notice of award or
contract document may be madeavailable to the public through the Public
Access to Records Policy (PARP) process.

(d) Notice to Unsuccessful Bidders For procurements above the simplified
acquisition threshold, the Contracting Officer shall notify unsuccessful bidders
within 24 hours of contract award that their bids were not accepted. The notice
may be sent in writing or through electronic means. In addition, the Contracting
Officer shall return any bid guarantee furnished by the unsuccessful bidders at
the time of natification.

(e) Record of Award Concurrent with an award, a record including the
determination of the basis of award to the successful bidder shall be included
in the contract file.

9-30 TWO-STEP SEALED BIDDING

(a) General The two-step sealed bidding method is a combination of competitive
proceduresdesigned to obtain the benefits of sealed bidding when adequate
specifications are not available. This process is useful when a complex
procurement requires the submittal of an unpriced technical submittal in phase
or step-one and the submission of sealed bids inphase or step-two as follows:

e The objective of step-one is to determine the acceptability of technical
submissions through an evaluation process which could involve
clarification and discussion, if necessary, relating to the technical
submittals and conformity to the technical requirements; and

e The submission of sealed bids in step-two by those that submitted
acceptable technical submittals in step-one. Bids submitted in step-two
shall be evaluated and awards made in compliance with §9-26 Bid
Evaluation and §9-29 Contract Award of this chapter.

(b) Conditions for use of Two-Step Bidding Unless other factors require the use
of sealed bidding, two-step sealed bidding may be used in lieu of a negotiated
procurement when all of the following conditions are met:

o Specifications or purchase descriptions are not definite or complete or
may be too restrictive without technical evaluation, and discussion of the
technical aspects of therequirement are necessary to ensure mutual
understanding of the specification or purchase description between the
bidders and the Authority;

¢ Definite criteria exist for evaluating technical submittals;

e More than one technically qualified source is expected to be available;

e Sufficient time is available for use of the two-step method; and
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(c)

¢ Afirm fixed-price contract or a fixed-price contract with economic price
adjustment willbe used.
¢ Bids should be solicited from at least three qualified prospective contractors.

Step-One Process Two-step bidding shall be initiated by the issuance of an
IFB. Eachrequest for technical submittals shall include, at a minimum, the
following:

e A description of the goods or services required;

e A statement of intent to use the two-step process;

¢ The requirements of the technical submittal;

e A source selection plan including, at a minimum, a technical
evaluation team,evaluation criteria, and an evaluation rating guide;

¢ A statement that the technical submittals shall not include prices or pricing
information;

e The due date and time for technical submittals;

e A statement that in the second step only bids based upon acceptable
technical submittals, either based on the initial submittal or as a result
of discussions, will be accepted and considered for award. Also, each
bid in the second step must be basedon the bidder's own technical
submittal;

o A statement that bidders should provide submittals that are acceptable
withoutadditional information or explanation and that the Authority may
make a final determination regarding the acceptability of the technical
submittal solely on the basisof the technical submittal as provided. In
addition, the Authority may proceed with the second step without
requesting further information from any bidder, provided that the
Authority may request additional information from bidders whose
technical submittalsit considers potentially acceptable but, which may
involve clarification and discussionas necessary;

¢ A statement that a notice of an unacceptable technical submittal will be
sent to the bidder upon completion of the technical submittal evaluation
and final determination ofacceptability/unacceptability; and

o A statement that only one technical submittal may be submitted by each
bidder or thatmultiple technical submittals may be submitted by a single
bidder. When specifications permit differing technical approaches,
multiple technical submittals may be authorizedif this would be in the
best interest of the Authority.

Delivery and Performance Requirements Information on delivery and
performance requirements is of assistance to bidders in determining whether
to provide a technical submittal and should be included in the step-one
request. The request shall also state that information on delivery or
performance presented in step-one is not binding on the Authority and the final
delivery or performance requirements will be contained in the IFB issued in
the second step.

Receipt and Evaluation of Step-One Submittals The technical submittals shall
be received and safeguarded in accordance with §9-20 of this chapter.
Technical submittals shall not

be opened publicly but shall be opened in the presence of one or more
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procurementofficials. Upon receipt of technical submittals, the Contracting
Officer shall:

e Safeguard the technical submittals against disclosure to unauthorized persons;

e Accept and handle the technical submittals in accordance with
chapter 22 of theseprocedures; and

e If included in the technical submittal, remove any reference to price
or price relatedinformation.

Evaluation of Technical Submittals The Contracting Officer shall establish a
time period for evaluating the technical submittals. The length of the period
should vary based on thenumber and complexity of the technical submittals
received. Evaluation shall be based on the criteria listed in the source
selection plan of the IFB with consideration for responsiveness. Based on the
evaluation, the technical submittal shall be categorized as:

o Acceptable;

¢ Potentially acceptable; and

e Unacceptable.

Any technical submittal which modifies or fails to conform to the specifications
or essentialrequirements of the IFB shall be considered non-responsive and
categorized as unacceptable.

Sufficient Acceptable Technical Submittals The Contracting Officer may
proceed with the second step if there are sufficient acceptable technical
submittals to permit adequate pricecompetition in the second step and/or if
further time and effort to make additional technicalsubmittals acceptable and
thereby increase competition would not be in the best interestsof the Authority.

If there are insufficient acceptable technical submittals, and/or it is not in the
best interestof the Authority to proceed to the second step immediately, the
Contracting Officer shall request clarification or supplemental information
from bidders whose technical submittalswere found potentially acceptable. If
discussions are held, the Contracting Officer shall identify the additional
information the bidder must provide.

No technical submittal shall be discussed with any bidder other than the
bidder whoprovided the technical submittal.

Requests for Additional Information When requesting additional information,
the Contracting Officer shall set an appropriate due date and time for bidders
to submit any additional information, conclude discussions, if any, and
incorporate the additional information and discussions into their technical
submittal. If necessary, and at his/her discretion, the Contracting Officer may
extend the due date for the additional information.

If the additional information incorporated into the technical submittal results in
the technicalsubmittal being deemed acceptable, it shall be categorized as
such. If the additional information does not result in the technical submittal
being deemed acceptable, the technical submittal shall be designated
unacceptable.

Notice to Unsuccessful Bidders and Debriefing If following the initial
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(k)

evaluation or after clarification, the technical submittal is found unacceptable,
the Contracting Officer shall promptly notify the bidder of the basis of the
determination and that a revision of the technical submittal will not be
considered.

Discontinuation of the Two-Step Bidding Process If, for any reason, it is
necessary to discontinue the two-step sealed bidding process, the
Contracting Officer shall include a statement of the facts and circumstances
for discontinuing the process in the contract file.Each bidder or prospective
bidder shall be notified in writing within 24 hours of the discontinuation of the
two-step sealed bidding process.

Late Technical Submittals Late step-one technical submittals, requests for
information orclarification to step-one technical submittals, and/or step-two
bids are governed by §9-180f this chapter.

Step-Two Procedures All requirements and procedures detailed in the earlier
sections ofthis chapter regarding the IFB process shall be followed in the step-
two process except as follows:
¢ AnIFB shall be issued only to those bidders submitting acceptable
technical submittalsin step one;
e The step-two IFB shall prominently state that the bidder shall comply
with thespecifications and the bidder’s technical submittal; and
e The IFB shall not be advertised or publicly posted.

9-31 CONTRACT FILE ASSEMBLY AND DOCUMENTATION

(a)

(c)

General 1t is necessary to retain accurate and complete documentation
regarding every contract awarded by the Authority. In addition to the
requirements of §2-16, ProcurementRecord, Contract Administrators must
adhere to the following requirements to implementconsistent documentation in
the form of a conformed contract. Conformed contracts will be compiled by each
Contract Administrator and submitted to the Procurement file room.

Only those procurement files which contain a bound, labeled Conformed
Contract will beaccepted by file room personnel.

Within 90 days of contract award, all Contract Administrators must compile all
documents which were issued pursuant to an IFB or RFP. Contract
Administrators must assemble allrelevant written records for all procurements.
The records will be collected into a single file and placed into the Authority’s
record keeping system. The appropriate checklist (referto Appendix A for
checklists) must be completed by the Contract Administrator to ensurethat the
proper procurement processes have been followed, all considerations relevant
tothe procurement process have been addressed, and all components of the
procurement file are assembled no later than 90 days after contract award. The
procurement record and checklist must be reviewed by the contract manager
and procurement manager. Following the review, the Contract Manager and
the Procurement Manager must sign thechecklist. Following this review, the
procurement record including the completed checklistwill be reviewed by the

Page | 186



assigned COUN attorney to ensure legal sufficiency of the procurement. In
addition to those items listed in the appropriate checklist, the compiled
documents must include those items indicated below as appropriate:

e For Service, Supply and Equipment Contracts:

o Notice to Proceed/Award

o Delegation of Contracting Officer's Technical Representative

(“COTR”), ifapplicable

o Executed Bid or Performance Bonds, if applicable (Note: Bid
and Performancebonds may be required at the discretion of the
Contracting Officer.)
Insurance Certificates
Executed Contract/Agreement Form (signed by both parties)
Unit Price Schedule (accepted with date)
Solicitation Package
Amendments (acknowledged)
Disadvantaged Business Enterprise (“DBE”) Participation
(Signed Letters of Intent,DBE Participant Schedule)

o Complete Pre-Award Data

o Representations and Certifications (signed)
e For Information Technology Contracts:

o Notice to Proceed/Award

o Delegation of Contracting Officer’s Technical Representative
(“COTR”), ifapplicable
Insurance Certificates
Executed Contract/Agreement Form (signed by both parties)
Unit Price Schedule (accepted with date)
List of Positions (If applicable)
Department of Labor - Labor Rates (if applicable)
Solicitation Package
Amendments (acknowledged)
Disadvantaged Business Enterprise (“DBE”) Participation
(Signed Letters of Intent, DBE Participant Schedule)
Complete Pre-Award Data
Representations and Certifications (signed)
o Cost Proposal

O O O O O O

OO O O O O O O

o O

(d)  Once the documents are compiled, the Contract Administrator is responsible
for creatinga cover sheet which contains the descriptive contract name,
IFB/RFP number, identifyinginitials of the Contract Administrator and the Group
ID for Bus, Rail, Technical orOperations. The cover sheet must clearly be
identified as for a Conformed Contract.

(e) The Contract Administrator must make a minimum of three copies of the
Conformed Contract for distribution to the Awarded Contractor, Program Office,
and the Contract Administrator’s records.

(f)  The Contract Administrator is also responsible for ensuring that the documents
are properly three-hole punched and bound with an appropriate fastener.

(@) Once the Conformed Contract has been compiled and bound the document
should be given to file room personnel for inclusion in the procurement file.
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10 —- PROCUREMENT BY COMPETITIVE PROPOSALS

10-1 PURPOSE AND SCOPE

(@) This chapter prescribes the procedures for the solicitation of competitive
proposals, and the evaluation, selection, and award of a contract(s) based on
competitive proposals. It applies to all procurement actions that are solicited by
competitive proposal except for two-step sealed bidding, Architect and
Engineering Services and simplified acquisitions. It describes the Request for
Proposals (“RFP”) method of solicitation, and includes the procedures for
proposal submission, restrictions on the disclosure of information,
consideration of unsolicited proposals, the source evaluation and selection
process, and preparing the record of negotiations.

(b)  The Authority may use competitive proposals when the use of competitive
sealed bidding(Chapter 9) is not appropriate.

10-2 AUTHORITY TO NEGOTIATE

(@)  Authority to Use Competitive Proposals The Contracting Officer may use
procurement processes, approaches, and strategies suitable for acquisition
specific circumstances. Forcompetitively negotiated procurements, the criteria
of Compact Section 73 (a)(2)(B) mustbe met.

(b)  Formal source selection is required at any dollar level when the Contracting
Officer determines that the circumstances of the procurement dictate a technical
evaluation teamand price evaluation team approach to a procurement.

(c)  Source selection procedures in this section do not apply to procurements
conducted by aFederal, State, or local government, or by the Council of
Governments. However, these procedures apply if the procurement is
conducted by the Authority on behalf of any of these entities. Formal source
selection procedures require the appointment and use of evaluation teams.

(d)  Source Selection procedures are designed to accomplish the following:
e Maximize competition;
e Minimize the complexity of the solicitation, evaluation, and selection decision;
e Ensure impartial and comprehensive evaluation of proposals; and
e Ensure selection of the source whose proposal is expected to meet or
exceed the Authority’s requirements within budget, representing the
best overall value to the Authority.

(e)  Contracting Officers will be responsible for selecting the members of the Source
SelectionTeam.

Page | 188



10-3 RESPONSIBILITIES

The Authority Program Office requesting the procurement is responsible for
developing the technical requirements related to the source selection process.
The Contracting Officer or designee shall be responsible for contractual
actions related to process,including, but not limited to, the following:

e Issuing solicitations in accordance with the procedures in this chapter;

e Conducting or coordinating a cost analysis;

e Conducting or controlling all negotiations concerning, cost, price,
technical requirements, past performance, and any other terms and
conditions; and

¢ Conducting the source selection process in compliance with the
provisions of this chapter.

10-4 LIVING WAGE POLICY

(@)  General. The Living Wage requirement will be included in all service contracts,
including construction contracts, awarded in an amount that exceeds $250,000
in a 12-month period. The provision “flows down” to subcontracts that exceed
$250,000 in a 12-month period, which are awarded under the applicable prime
contract. The Authority establishedLiving Wage Rate may be reduced by a
contractor’'s per-employee cost for health insurance and will be adjusted
annually based on the average wage rates of local jurisdictions with a Living
Wage policy.

(b)  Contract Clause. The Living Wage clause is required in solicitations and the
resulting contract. The Living Wage clause shall be inserted in the General
Provisions.

10-5 EVALUATION FACTORS

(@)  General Evaluation Factors Two types of evaluation factors will be considered
in evaluating proposals. General evaluation factors relate to vendor
responsibility and are evaluated by the Contracting Officer or designee. General
evaluation factors include, butare not limited to:
¢ Vendor Experience
o Past experience as it relates to the SOW
o Past experience as it relates to public sector organizations especially
public transit
o Past experience with Authority
o Project Experience
o Past projects of a similar scope and magnitude
o Familiarity with the specific project SOW (Specific projects and the type of
work performed)
e Product Experience
o Compliance of form, fit and function with the project SOW (Do the product
features fit into the Authority’s environment)
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e Service Experience
o Staff skill sets (certification requirements, technology platforms, etc.)
o Experience to match the SOW (Customer references and verified
experience)

(b)  Specific Evaluation Factors Specific evaluation criteria shall be specific to the
SOW of the procurement and shall include only those factors that will have an
impact on the source selection decision. Specific evaluation criteria include, but
are not limited to:
e Project Outcomes
o Cost savings (dollar amounts or percentages) achieved in similar projects
referenced in the proposal
o System response times, etc.
e Project Risks
o Project scale, projects completed using the proposed technology platform
including successful deployments
o System response times, etc.
e Vendor Experience
o Vendor provides the Authority with the best probability of success within
the project SOW and budget
= Skill sets of auxiliary staff
= Depth of experience of implementing similar projects
= Number and number of successful implementations of the
proposed solution
o Because proposals can at times be ambiguous, in the “Basis for Award” clause
Contract Administrators must include a provision that reserves the Authority’s right
to seek additional information or clarification from any proposer regarding any
statement that is found to be ambiguous prior to making an award. Care must be
taken when requesting additional information or clarification in sealed bid
procurements. In this type of procurement, the additional information or clarification
requested to resolve the ambiguity must not materially change the bid.

(c)  Significance of Evaluation Factors Specific evaluation factors and significant
sub-factorsmust:
e Represent the key areas of importance and emphasis in the source selection
decision; and
e Support meaningful contrast and comparison between the competing proposals.

(d)  Relevant Importance of Evaluation Factors The evaluation factors that apply to
procurements and the relative importance of those factors are within the
discretion of the Contracting Officer, subject to the following requirements:

e Cost/Price to the Authority shall be evaluated in every source selection;

e Cost/Price factors such as cost realism should also be included;

e Past performance shall be evaluated in all competitively negotiated procurements
unless the Contracting Officer documents in the procurement file as to the reasons
why past performance is not an appropriate evaluation factor in the instant
procurement;

e Quality and safety shall also be addressed in every source selection. Quality may
be expressed in evaluation factors in terms of technical excellence, management
capability, personnel qualifications, prior experience and schedule compliance;
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(e)  All Evaluation Criteria Must be Disclosed All specific technical evaluation criteria
and significant sub-criteria that will affect contract award and their relative
importance shall be clearly stated in the solicitation. The solicitation document
must, at a minimum indicate that:
e The criteria are listed in declining order of importance; or
e The criteria are equally weighted; or
e The criteria are listed in declining order of importance; however, criteria and
are of equal importance.

(f) Evaluation of Cost/Price Cost/Price will be evaluated by the source selection
committee following the evaluation of the specific evaluation criteria discussed
above. The solicitation must state, at a minimum, whether all technical
evaluation criteria other than cost/price, when combined, are:

e Significantly more important than cost/price;
e Approximately equal to cost/price; or
e Significantly less important than cost/price.

(g)  The following are sample clauses that can be used to inform potential proposers
of the importance of the specific technical evaluation factors in relation to
cost/price:

EVALUATION AND AWARD

Proposals will be evaluated based upon the following criteria (list
criteria, significant sub-criteria, if any, and a narrative statement of the
relative performanceof the criteria). Award will be made to the proposer
whose proposal contains the combination of those criteria and price
offering the best overall value to the Authority. This will be determined
by comparing differences in the value of the technical criteria including
quality and safety, and business management featureswith differences
in cost to the Authority. In making this comparison [choose the proper
alternative from the following options]:

1. TECHNICAL MOST IMPORTANT:

... the Authority is more concerned with obtaining superior technical
or business management features than with making an
award at the lowest overall cost to theAuthority. However,
the Authority will not make an award at a significantly higher
overall cost to achieve slightly superior technical or
management features.

-OR-
2. TECHNICAL AND COST/PRICE OF EQUAL IMPORTANCE:
... the Authority is concerned with striking the most advantageous

balance betweentechnical and business management features
and cost/price to the Authority.

-OR-
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3. ...COST/PRICE MOST IMPORTANT:
... the Authority is more concerned with making an award at the lowest
overall cost than with obtaining superior technical or business
management features. However, the Authority will not make an award
based on a proposal with significantly inferior technical or business
management features in order to achievea small savings in cost/price.

Cost is not expected to be the controlling factor in the selection of a
contractor forthis solicitation. The degree of importance of cost as a
factor could become greaterdepending on the parity of the proposals
for the other evaluated criteria; where proposals are determined to be
substantially equal, total cost and other cost factorswould become the
controlling factor.

10-6 SUBMITTAL REQUIREMENTS

(@)  Submittal requirements are used to obtain the information necessary for the
evaluation ofthe proposals. There are three types of information necessary for
evaluation of most competitive proposals: pricing information, technical
information supporting the proposal,and capability information. Contracting
Officers may also require vendor responsibility information. The solicitation
must only require potential proposers to provide the minimum amount of
information required to determine the reasonableness and realism of the
proposed cost/price, the validity of the technical proposal, and information on
past performance and experience and in demonstrating a complete
understanding of the SOW. Solicitation documents must only require
information that will be evaluated or isnecessary to facilitate the evaluation of
proposals. Information that will not be evaluated should not be required.

(b)  Pricing Information Contracting Officers must purchase supplies and/or
services from responsible sources at fair and reasonable prices. In establishing
the reasonableness ofthe cost or pricing data Contracting Officers must only
obtain necessary information. If the price is based on adequate price
competition, little or no information should be necessary from proposers. This
includes when pricing information is based on established catalogs or market
prices or previous contract pricing. If these sources for pricing information are
not available or applicable, then the potential proposer should be requiredto
disclose the appropriate information on the prices at which the same or similar
items have previously been sold adequate for the determination of the
reasonableness of the price.

(c)  Technical Information The amount and depth of the technical information
required to be submitted should vary based on the complexity of the solicitation
and whether the technical information would be understandable without
explanation. If the solicitation requires known items such as common off-the-
shelf software, little information may be needed or required to support the
proposed scope of work. However, the information required to support the
technical solution to a new or uncommon issue may require muchgreater detail
to enable evaluators to adequately assess the proposal.
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Capability Information The information necessary to make an assessment will
depend onthe evaluation factors used in each solicitation and must be tailored
to those factors. Pastperformance information can be obtained from Authority
records and references from other agencies and companies for whom the
proposer has previously worked. However,to the extent Authority and other
agency records are incomplete past performance information will have to be
obtained from the proposer. This is done by requiring information on a specific
number of recent contracts of similar scope and magnitude. The vendor
references are then contacted, the experience information verified and provided
tothe Technical Evaluation Team. In assessing the proposers understanding of
the scope of work, proposers may be asked to provide a statement of how it will
perform each workelement. This written statement can then be included in the
technical evaluation. Contracting Officers should consider including the
proposers understanding of the work as an element of oral presentations to be
held with firms in the competitive range. This approach allows the Technical
Evaluation Team to directly discuss the past performance with the proposer’s
staff responsible for the successful performance of the Authority’sproposed
contract.

10-7 PRESOLICITATION NOTICES AND CONFERENCES

(a)

(b)

(d)

Purpose Pre-solicitation notices and conferences may be used as preliminary
steps incompetitive proposal procurements to accomplish any of the following:
e Develop or identify interested vendors;
¢ Request preliminary information based on a general description of the supplies or
services involved;
e Explain complicated specifications and requirements to interested vendors; or
¢ Aid prospective vendors in the submission of proposals without undue expenditure
of effort, time and money.

Use and Form If pre-solicitation notices are used, the Contracting Officer shall
prepare and issue each notice to potential sources and shall publicize the notice
by posting it to the Authority website for such purposes, and, if deemed
appropriate, in a newspaper of general circulation or a trade publication. A pre-
solicitation notice shall include the following:
e A description of the information to be furnished in the response;
¢ An indication of whether the notice will be followed by a conference and a formal
solicitation; and
e Arequest that parties interested in the potential procurement respond by a specific
date.

Distribution The Contracting Officer shall furnish copies of the solicitation to all
those responding affirmatively to the pre-solicitation notice and to other
prospective vendors upon request.

Request for Information In complex procurements, a pre-solicitation conference
may not be used to request information pertaining to management, engineering,
and production capabilities. Contracting Officers must publish a Request for
Information (“RFI”) instead.
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10-8 REQUIREMENTS FOR REQUESTS FOR PROPOSALS

(a)

RFP Requirements An RFP shall be used to communicate the Authority’s
requirements and solicit competitive proposals from prospective vendors. Each
RFP shall conform to the contract format specified in Chapter 23 of this BPM,
provided that it shall also include:

o A statement that discussions may be conducted with proposers who submit
proposals determined to be reasonably qualified of being selected for award, but
that proposals may be accepted without such discussions;

o A statement of when and how price should be submitted;

e The RFP shall state whether all evaluation factors other than cost/price, when
combined, are significantly more important than, approximately equal to, or
significantly less important than cost/price.

Contracting Officers or their designees shall issue solicitation documents that
contain allof the information necessary to enable prospective contractors to
prepare proposals.

Except for solicitations for information or planning purposes, the Contracting
Officer shallnot solicit proposals unless there is a definite intent to award a
contract.

Proposal Preparation Time The time allowed for the preparation of proposals
shall be setto provide proposers with a reasonable amount of time to prepare
their proposalsconsidering the complexity of the proposal requirements. At a
minimum, offerors should have 21 calendar days to prepare and submit
proposals, unless a shorter time is deemed necessary for a particular
procurement by the Contracting Officer. For response times lessthan 21 days,
the Program Office must demonstrate that there is an urgent need for the
supplies, services, or construction, and the procurement file must be
documented to support the urgency. The manner, in which proposals must be
submitted, including any forms for that purpose, must be designated as part of
the RFP.

Public Notice Public notice shall be given by distributing the RFP through the
Authority’s website in the same manner provided for distributing Invitations for
Bids under §9-11 andin §3-11. In determining additional sources to solicit, the
Contracting Officer may use sources identified by the requesting Program
Office and from source lists §9-10.

In addition to posting the RFP on the Authority’s website, Contracting Officers

may issueRFPs, modifications or amendments to RFPs, and/or authorize the
receipt of proposals electronically (i.e., E-mail or facsimile). When deciding
whether to utilize E-mail or facsimile in the RFP process, the Contracting Officer

must consider the following:

The anticipated proposal size and volume;

Urgency of the requirement;

Availability and suitability of electronic methods; and

The adequacy of processes, procedures and controls for receiving, identifying,
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recording, and safeguarding proposals and their timely delivery to the designated
location for the receipt of proposals.

(d)  Electronic Proposals If E-mail and/or facsimile proposals are authorized (see
§3-12 for information to assist in determining whether to authorize electronic
submittals), the RFP solicitation shall include a provision with instructions for
proposers detailing how to submita proposal electronically. In addition, after the
receipt of proposals, the Contracting Officermay request that proposers provide
a complete signed original copy of the proposal.

10-9 PRE-PROPOSAL CONFERENCES

(@) If held, the Contracting Officer must hold a pre-proposal conference to brief
prospective proposers after an RFP solicitation has been issued, but prior to
the due date for the receipt of proposals. For all pre-proposal conferences, the
Contracting Officer must:
e Conduct the pre-proposal conference;
e Furnish all prospective proposers identical information concerning the RFP
solicitation;
o Make a complete record of the pre-proposal conference; and
Promptly furnish a written copy of that record to all prospective proposers.

(b)  The Contracting Officer or designee shall also inform all pre-proposal
conference attendees of the following:
e That all oral communications including remarks, questions and answers, and
explanations do not qualify or amend the RFP solicitation unless the solicitation is
amended in writing.

(c) Pre-proposal conference attendance may be made a mandatory pre-requisite
to submitting proposals when highly complex RFP contract requirements exist,
the work to be performed is of a highly unusual or specialized nature, or
extensive knowledge of the project is required in order to prepare a proposal.

10-10 AMENDMENT OF SOLICITATIONS

(a) Before the receipt of proposals, the Authority may change its requirements,
terms, or conditions (e.g., changes in quantity, specification, delivery schedule,
SOW, correction of defects or ambiguities, or change in the due date for
proposals) through theissuance on an amendment to the RFP solicitation.
Amendments shall be issued to all prospective proposers known to have
received the RFP solicitation and be posted onthe Authority’s website.

(b) If the change(s) in the RFP requirements are so substantial that a complete
revision of thesolicitation is required, the Contracting Officer must cancel the
original RFP solicitation regardless of the where the solicitation is in
procurement process. Once the solicitation has been revised, it must be re-
issued. The revised solicitation must be issued to all firmsoriginally solicited and
to any firms that requested the solicitation document. Further the revised
solicitation must be advertised in the same manner as the original solicitation
including in any newspapers of general circulation or trade publications utilized
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in the original solicitation in compliance with the requirements of the procedures
of this BPM.

(c)  When time is of the essence, oral amendment notices may be issued provided
that the Contracting Officer must document the contract file with the reason(s)
for the oral notice and formalize the oral notice with a written amendment.

(d)  The Contracting Officer shall determine whether the due date for the receipt of
proposalsmust be changed when issuing an amendment to an RFP solicitation.
If the time availablefor notifying prospective proposers of an amendment prior
to the due date for proposals is insufficient, the Contracting Officer shall notify
prospective proposers by E-mail, facsimile or telephone of the extension of the
RFP due date. The Contracting Officer mustformalize the extension of the RFP
due date with a written amendment to the solicitation.

(e)  The Contracting Officer shall not award a contract unless all amendments made
to the solicitation were issued with sufficient time to allow for full consideration
by prospective proposers.

10-11 CANCELLATION OF A REQUEST FOR PROPOSALS

(@) A Contracting Officer may cancel an RFP either before or after the receipt of
proposals.Typical reasons for cancelling an RFP include:

¢ Inadequate or ambiguous scope of work or specifications were cited in the
solicitation;

e The scope of work or specifications require a significant revision;
The material, equipment, services, or construction being solicited are no longer
required;

e No acceptable proposals have been received,;

o The proposals were not independently arrived at in open competition, were
collusive or submitted in bad faith; and

e The cancellation is in the best interest of the Authority or the public.

(b) If an RFP solicitation is cancelled, the procurement file must contain the reason(s) for
cancelling the solicitation.

10-12 RECEIPT, REGISTRATION AND DISCLOSURE OF PROPOSALS

(@) Receipt RFP proposals shall not be opened publicly. The procedures for receipt
and handling of proposals must be similar to the receipt and safeguarding of
bids in responseto an IFB.

(b)  Register Proposals After the date and time established for the receipt of
proposals, aRegister of Proposals shall be prepared which for all proposals
shall include:
e The proposer’s name;
¢ The number of modifications received, if any; and
e A description of the goods, services, and construction offered by the proposer.
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(c) Disclosure The Register of Proposals shall be open to public inspection only
after the award of a contract. Proposals and modifications shall only be shown
to Authority personnel with a need to know. Neither the number of proposals
nor the identity of the proposers shall be disclosed to the public or Authority
personnel not having a need to know prior to contract award.

10-13 MODIFICATION OR WITHDRAWAL OF PROPOSALS

Proposals may be modified or withdrawn no later than the established RFP due date
in accordance with §9-17. For the purposes of this Section and §10-14, the
established RFPdue date is the published time and date for the receipt of proposals
or modifications to proposals.

10-14 LATE PROPOSALS, MODIFICATIONS AND WITHDRAWALS

(a) Proposers are responsible for submitting proposals, revisions and modifications
so that they will reach the Authority’s office designated in the RFP solicitation
no later than the time designated for the receipt of proposals. Proposers may
use any transmission methodauthorized in the solicitation (i.e., regular mail,
electronic mail, facsimile, or in-hand delivery).

(b)  Any proposal, revision, or modification that is received after the date and time
specified in the RFP or under the paragraph above are deemed “late” and shall
not be considered. The Contracting Officer shall document the procurement
recordaccordingly.

(c) If electronic or facsimile submission of proposals is authorized, and any
portion of a proposal received by the Contracting Officer electronically or by
facsimile is unreadable, the Contracting Officer shall immediately notify the
proposer and permit the proposer to resubmit the unreadable portion of the
proposal. The method and time for resubmission shall be prescribed by the
Contracting Officer after consultation with the proposer and documented for the file.
The resubmission shall be considered as if it were received at the date and time of the
original unreadable submission for the purpose of determining timeliness provided the
proposer complies with the time and format requirements for resubmission prescribed
by the Contracting Officer.

10-15 HANDLING PROPOSALS AND INFORMATION

(@)  Unauthorized Disclosure After receipt of proposals and prior to award, the
information received in response to the RFP including the number or identity of
proposers shall be reasonably safeguarded from unauthorized disclosure. This
information shall not be made available to the public or to any Authority
employees unless access to the information is required in performance of the
employee’s responsibilities.

(b)  Authorized Disclosure During the pre-award period of a competitive proposal
procurement, only the Contracting Officer or others specifically authorized may
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(c)

(d)

(e)

transmit technical or other information and conduct discussions with
prospective contractors.

Disclosure of Prejudicial Information No Authority employee or agent shall
furnish ANY information concerning a pending RFP to a prospective contractor
or any of its competitors.

Notification Regarding the Handling of Proposals In order to ensure that
submitted proposals (whether or not marked confidential, proprietary, trade
secret, etc.) are handledin a confidential manner, the following notice must be
placed on the cover of each proposalupon receipt:

NOTICE REGARDING THE HANDLING OF PROPOSALS

This proposal shall be used and disclosed for evaluation purposes
only. The recipient of this proposal must place a copy of this Notice on
any copy or abstracthe/she makes of this proposal. Any notice of
confidential, proprietary or trade secret information placed upon the
proposal by the proposer must also be strictlyobserved. Disclosure of
this proposal beyond the Authority’s evaluation team is strictly
forbidden.

Release of Proposals Outside of the Authority Contracting Officers may allow
for the evaluation of proposals outside of the Authority in compliance with the
following restrictions:

e A written non-disclosure agreement shall be obtained from the outside evaluator
agreeing that the information contained in the proposal will be used for evaluation
purposes only and will not be further disclosed;

e All designations of a proprietary nature imposed by the proposer or the Authority
must be affixed to any reproduction or abstract made by the evaluator;

e Proposals must not be released to a person or organization that has or may have
a current or prospective business interest in the proposals; and

o Public Access to Records Program requests may only be processed after contract
award.

10-16 ADEQUACY OF PROPOSALS

(a)

(b)

Because the RFP process permits discussions and subsequent offers,
questions regarding the responsiveness of a proposal are generally applicable.

The absence of submittal requirements may be addressed in the evaluation of
proposals.In instances when required documents are missing from a proposal
the Technical Evaluation Team must be instructed to evaluate and score the
proposal. The evaluation scores given by the evaluators must reflect that the
proposal does not meet the requirements of the RFP solicitation. Examples of
missing documentation requirements may include:

Project Schedules

o Resumes of Key Personnel

e Examples of Relevant Experience of Key Personnel

o Examples of Relevant Experience of the firm
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(c) However, certain requirements are neither curable nor addressed through the
scoring of proposals. An example of such a requirement is the inability to meet
the minimum experience requirement stated in the solicitation document.

10-17 SOURCE SELECTION PROCESS

(@) Proposal evaluation is an assessment of the merits of the proposal and the
ability of the proposer to perform the prospective contract successfully. The
evaluation of each proposal shall be in accordance with the evaluation criteria
set forth in the RFP. Factors not specified in the published evaluation criteria
must not be used or rated. Evaluations must be conducted using the rating
method, or combination of rating methods (e.g., coloror other adjectival rating,
or numerically weighted) determined by the Contracting Officer in consultation
with the Program Office. The Technical Evaluation Team (“TET”) will conduct
the evaluation. The scores for each proposal along with comments on the relative
strengths, weaknesses, deficiencies and risks supporting the evaluation scoring
shall documented by the Technical Evaluation Team Chairman. The scores and
related comments must be placed in the contract file.

If it is necessary to contract for any evaluation support services, such contract
shall complywith the requirements of this Best Practices Manual.

(b)  Technical Evaluation The evaluation process will consist of a technical
evaluation and a cost/price evaluation. The technical evaluation must be
conducted according to the Source Selection Plan developed in conjunction
with the RFP solicitation development process.

The technical evaluation process begins with the development of the evaluation
criteria for the RFP. These criteria form the basis for evaluating all proposals
submitted in response to the RFP solicitation.

The TET Chairman shall prepare supporting documentation for the selection
decision thatshows the relative differences among the proposals and their
strengths, weaknesses, andrisks in terms of the evaluation factors. The
supporting documentation shall include the basis for the selection.

10-18 COMPETITIVE RANGE

“Competitive Range” is defined as those proposals determined during the RFP
evaluationprocess to have a reasonable chance of being selected for award and are
chosen for additional discussions and negotiations. The Contracting Officer shall
determine which proposals are in the Competitive Range for the purpose of
conducting further written or oral discussions. The Competitive Range shall be
determined on the basis of cost/price and other factors that were stated in the RFP
solicitation as the basis of award as well asthe nature and extent of the competition.
The Competitive Range Determination may notbe used to unnecessarily limit
competition.
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10-19 CLARIFICATIONS WITH PROPOSERS

(a)

(c)

Clarifications of Proposals Clarifications are limited exchanges between the
Contracting Officer and proposers that may occur when award without
discussions is being contemplated. If award will be made without discussions,
proposers may be given an opportunity to clarify certain aspects of proposals
or to resolve minor or clerical errors.

Communications with Proposers Before Establishing the Competitive Range
Communications are exchanges between Contracting Officers and proposers,
after the receipt of proposals that occur during the proposal evaluation process
prior to the proposals being scored by the TET. These communications may be
conducted to clarifythe Authority’s understanding of the proposal, clarify past
performance issues for responsibility determinations, or facilitate the proposal
evaluation process.

Limitations If these communications occur, they must be limited to:

e Communications with proposers whose past performance is the determining factor
preventing them from being placed in the competitive range. The communications
must be limited to addressing past performance issues to which the proposer has
not had an opportunity to respond.

e Communications intended to enhance the Authority’s understanding of a
proposal(s); allow for an interpretation of an unclear portion of a proposal or
otherwise facilitate the Authority’s evaluation of the proposal. The communications
must not be used to cure deficiencies, omissions, technical or cost elements of the
proposal, enhance and/or revise the proposal. Such communications may be
considered in evaluating the proposals.

10-20 ORAL PRESENTATIONS

(a)

Oral presentations by proposers, as requested by the Authority, augment the
written proposal in the evaluation process. The use of oral presentations can
be effective in the source selection process. Oral presentations are particularly
useful in situations where the proposer’s qualifications to perform the work, or
the proposer’s understanding of the requirements, are the prime evaluation
criteria. Solicitations for multiple-award task ordercontracts may benefit from
the oral presentation approach when the Authority is buying capability to
perform work that will be more specifically defined after contract award.

Oral presentations provide an opportunity for dialog among the parties. The
solicitation may include a requirement for oral presentations by all proposers, or
for only those foundin the competitive range. If the solicitation will require oral
presentations, submittals suchas certifications, representations, signed offers,
and exceptions to Authority terms and conditions must be excluded from those
oral presentations. Information pertaining to the proposer’s capability, past
performance, work plans or approaches, staffing resources, transition plans, or
sample tasks are suitable topics for oral presentations. When decidingwhat
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information to obtain during oral presentations, Contracting Officers must
consider the Authority’s ability to evaluate the information to be presented.
Therefore, it is generallybest to limit oral presentation topics to a more detailed
explanation of the written proposal,questions raised by evaluators during the
evaluation of the written proposal, clarification of elements of the written
proposal, or items specifically related to the evaluation criteria contained in the
solicitation.

(c) The potential for oral presentations and the selection criteria for proposer’s
participation in oral presentations (i.e., all proposers, or only those in the
competitive range) must be stated in the solicitation. Contracting Officers
should include simple notification information in the solicitation. It is not
necessary to include detailed language concerning the content of oral
presentations or location and timing information.

(d) The Contracting Officer must include a record of oral presentations in the
contract file to document what the Authority relied upon in the source selection
process. The method and level of detail of the record (i.e., videotaping, audio
recording, written transcript, Authority notes and written copies of the proposer’s
presentation notes and/or slide) shallbe at the discretion of the Contracting
Officer. If the oral presentation includes any information that will be included as
a material term or condition of the contract, then the information must be in
writing. Incorporation by reference of oral statements is not permitted.

10-21 PRE-DISCUSSION OBJECTIVES

Development of the pre-discussion position establishes the Authority’s objectives and
assists in the Contracting Officer’s determination of a fair and reasonable price. The
Contracting Officer or designee is responsible for ensuring that procurements are
made at a fair and reasonable price, therefore, a cost/price analysis is essential for
thedevelopment of the pre-discussion position.

10-22 DISCUSSIONS

(a) Discussions are exchanges between the Authority and the proposers that are
in the competitive range. The intent of discussions is to allow the proposer to
revise its proposal. The discussions may involve price, schedule, technical
requirements, or terms of the proposed contract. Discussions are tailored to
each proposer’s proposal, with the objective of maximizing the Authority’s ability
to obtain the best proposal based on the requirement and the evaluation factors
set forth in the solicitation.

(b)  Content of Discussions The Contracting Officer must conduct written or oral
discussions with all proposers in the competitive range. The content and extent
of the discussions is at the discretion of the Contracting Officer, based on the
facts particular to each
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(c)

(d)

procurement. During discussions with proposers, the Contracting Officer or
designee shallinclude, but not be limited to:

Controlling all discussions;

Advising each proposer of deficiencies in its proposal so that the proposer is given
an opportunity to comply with the Authority’s SOW;

Attempting to resolve any uncertainties concerning the technical proposal and
other terms and conditions of the proposal;

Resolving any suspected mistakes by calling them to the proposer’s attention as
specifically as possible without disclosing information about other proposals or the
evaluation process;

Providing the proposer a reasonable opportunity to submit any cost/price, technical
or other revisions to its proposal that result from discussions; and

Providing the proposer an opportunity to discuss past performance information
obtained from references on which the proposer had not had a previous
opportunity to comment. Names of individuals providing reference information
about a proposer’s past performance shall not be disclosed.

Limitations on the Disclosure of Information The Contracting Officer and Other
Authority personnel involved in the discussion shall not:

Favor one proposer over any other;

Reveal a proposer’s technical solution, including unique terminology, innovative
and unique uses of commercial items, or any information that would compromise
a proposer’s intellectual property to another proposer;

Reveal a proposer’s price without the proposer’s permission, indicate to a proposer
a cost or price it must meet to obtain further consideration, advise a proposer of its
standing relative to another proposer, or otherwise furnish information about any
other proposer’s prices. However, a Contracting Officer may inform a proposer that
its price is considered by the Authority to be too high or too low, and reveal the

results of the analysis supporting that conclusion; and
o Assist a proposer to bring its proposal up to the level of other proposals.

Price Discussions Price discussion is intended to permit the Contracting Officer
and the proposer to agree on a fair and reasonable price. Price discussion does
not require that agreement be reached on every element of cost. Reasonable
compromises may be necessary, and it may not be possible to negotiate a price
that is in accord with all the Program Office’s opinions or with the Contracting
Officer's pre-discussion objective. Compromise which involves safety must be
in accordance with the Authority System Safety Program Plan. The
recommendations and counsel of contributing specialists, including auditors,
are advisory only. However, the Contracting Officer should include comments
in the price discussion memorandum when significant audit or other specialist
recommendations are not adopted.

Discussion Objective The Contracting Officer's objective is to obtain a contract
price that is fair and reasonable to the Authority while providing the contractor
with the greatest incentive for high quality and efficient performance. The
discussion of a contract type anda price are related and should be considered
together with the issues of risk and uncertainty to the contractor and the
Authority. Therefore, the Contracting Officer shouldbalance the contract type,
cost, and profit or fee negotiated to achieve a total result and price fair and
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reasonable to both the Authority and the contractor.

() Suspension of Discussions If, however, the contractor insists on a price or
demands a profit or fee that the Contracting Officer considers unreasonable
and the Contracting Officer has taken all authorized actions (including
determining the feasibility of developingan alternative source) without success,
the Contracting Officer shall then formally suspend discussions with the
contractor and move to the next contractor or reject and re-solicit.

(9) Profit or Fee The Contractor’s profit or fee shall be discussed as a separate
element of the price for each contract. The Contracting Officer should consider
the complexity of thework, the degree of risk assumed by the contractor, and
other factors detailed in the Cost/Price Analysis Chapter in analyzing the profit.
The Contracting Officer shall requireany prospective contractor to submit details
of its profit or fee.

10-23 BEST AND FINAL OFFERS (BAFOS)

(@) Upon completion of discussions, the Contracting Officer will ask all proposers
within the competitive range to submit their best and final offer. Oral requests
for best and final offers shall be confirmed in writing.

(b)  The request for best and final offers shall include a set due date and time for
BAFOs that allows a reasonable opportunity for their submission. After
evaluation of the best and finaloffers, the Contracting Officer shall select that
responsible proposer whose best and finaloffer is most advantageous to the
Authority.

10-24 SUMMARY DISCUSSION MEMORANDUM

(@) The Contracting Officer or designee must prepare and include in the contract
file, a memorandum of the Record of Discussions including the principal
elements of the price discussion, and the price reasonableness determination
including the source and type ofdata used to support the determination of price
reasonableness.

(b) The Record of Discussions memorandum shall include at a minimum, the
following information:
e The purpose of the discussion;
e A description of the procurement, including appropriate identifying numbers;
e The name, position and organization of each person representing the contractor
and the Authority in the discussion;
o If certified cost/pricing data were required (Chapter 16), the extent to which the
Contracting Officer:
o Relied on the cost or pricing data submitted and used them
in discussing the price; and
o Recognized as inaccurate, incomplete, or non-current any
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cost or pricing data submitted; the action taken by the
Contracting Officer and the contractor as a result; and the
effect of the defective data on the price discussed.

e The most significant facts or position considerations controlling the establishment
of the pre-discussion and the discussed price including an explanation of any
significant differences between the two positions; and

o The basis for determining the pre-discussion profit or fee objective, and the profit
or fee discussed.

10-25 CONTRACT AWARD

(@) A contract shall be awarded to the responsible offeror whose proposal is most
advantageous to the Authority, price and other factors considered. In
determining which proposal is most advantageous, grantees may award (if
consistent with State law) to the proposer whose proposals offer the greatest
business value to the Agency based upon ananalysis of a tradeoff of qualitative
technical factors and price/cost to derive which proposal represents the “best
value” to the Procuring Agency as defined in 4220.1F, |, 5.b., Definitions. If the
grantee elects to use the best value selection method as the basis for award,
however, the solicitation must contain language that establishes that an award
will be made on a “best value” basis.

(b)  The Contracting Officer, after obtaining all required approvals, shall award a
contract to the successful proposer by transmitting a written notice of award to
that proposer.

(c) Promptly after the award of each contract, the Contracting Officer shall notify
unsuccessfulproposers in writing.

(d) The Contracting Officer shall provide a debriefing post-award for any
unsuccessfulproposer that submits a written request for debriefing.

10-26 DEBRIEFING

(@)  Authority and Formality The Contracting Officer is authorized to provide
debriefings that furnish the basis for the source selection decision and contract
award. Debriefings will begiven orally.

(b)  Purpose of Debriefing Debriefings afford proposers in a competitive solicitation
with an explanation of the evaluation process, an assessment of their proposal
in relation to the evaluation criteria, a general understanding of the basis of the
award decision, and the rationale for their exclusion from the competition.
Debriefings may also instill confidencein the evaluation process by reflecting
that proposals were treated fairly. Debriefings mayinclude:
e The Authority’s evaluation of significant weaknesses or deficiencies
in the proposal, as identified by the technical evaluators written comments; and
e Reasonable responses to relevant questions about whether source selection
procedures contained in the Request for Proposal and applicable law were
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followed.

(c) Post-Award Debriefing Debriefings shall not include or reveal any information
prohibited from disclosure by law, or exempt from release under the applicable
public records laws, including trade secrets or privileged or confidential
commercial or manufacturing information. Additional restrictions on the
disclosure of information in a post-award debriefing are as follows:

In a post-award debriefing, the following shall not be disclosed:
Point-by-point comparison between the debriefed proposer’s proposal
with those of other proposers; and
Names of individuals providing referenced past performance
information about the proposer;

(d) The Contracting Officer shall include a summary of any debriefing in the contract file.

10-27 UNSOLICITED PROPOSALS

(@) The Authority may accept an unsolicited proposal for evaluation and contract
award consideration only if the criteria below are satisfied, and any proposed
award is justified inwriting and approved by COUN.

To be considered, an unsolicited proposal shall meet all of the following criteria:

It must be innovative and unique;

It must have been independently originated and developed by the proposer;
It must have been prepared without Authority input; and

It must show that the proposed work would benefit the Authority.

(b)  Consideration of Unsolicited Proposals Unsolicited proposals shall contain the
followinginformation to permit consideration in an objective and timely manner:

The proposer's name and address and type of organization, such as profit,
nonprofit, educational or certified MBE/SBP/MBP;

The names and telephone numbers of technical and business personnel to be
contacted for evaluation or negotiation purposes;

Identification of proprietary data to be used only for evaluation purposes;

The signature of a person authorized to represent and contractually obligate the
proposer;

The proposed price or total estimated cost for the effort in sufficient detail for
meaningful evaluation;

The period of time for which the proposal is valid;

The type of contract preferred; and

The proposed duration of the work.

(c) The Contracting Officer must take the following actions before entering into a
contract resulting from an unsolicited proposal:

Publicize the receipt of the unsolicited proposal.

Publicize an adequate description of the property or services offered without
improperly disclosing proprietary information or disclosing the originality of thought
or innovativeness of the property or services sought.

Publicize the Authority’s interest in acquiring the property or services described in
the unsolicited proposal.
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Provide an adequate opportunity for interested parties to comment or to submit
competing proposals.

Publicize its intention to award a contract based on the unsolicited proposal or
other proposal submitted in response to the publication.

If it is impossible to describe the property or services offered without revealing
proprietary information or disclosing the originality of thought or innovativeness of the
property or services,the Contracting Officer may make a sole source award to the
offeror, consistent with the procedures in Sec. 11-4, and at a fair and reasonable price.

10-28 EVALUATION OF UNSOLICITED PROPOSALS

(a)

(b)

(c)

When performing an evaluation of an unsolicited proposal, the following factors
shall beconsidered, in addition to any others appropriate for the particular
proposal:

The unique and innovative methods, approaches, or concepts demonstrated by
the proposal;

The overall scientific, technical or socio-economic merits of the proposal;

The potential benefit to the Authority's specific mission;

The proposer's capabilities, related experience, facilities, techniques or unique
combinations of these which are integral factors for achieving the proposal
objectives; and

The qualifications, capabilities, and experience of the proposed team leader or key
personnel who are critical to achieving the proposal objective.

The Authority shall return an unsolicited proposal to a proposer, citing reasons,
when its substance meets any of the following criteria:

It is available without restriction to the Authority from another source;

It resembles a pending competitive requirement; or

It does not demonstrate an innovative and unique method, approach, or concept,
or if it does, another method, approach or concept may be available to the Authority
on the basis of competitive proposals.

A favorable evaluation of an unsolicited proposal shall not, in and of itself, justify
awarding a contract without full and open competition. The Contracting Officer
may commence negotiations only when all of the following conditions are met:

The unsolicited proposal has received a favorable comprehensive evaluation;
The unsolicited proposal is not disqualified under the criteria listed above;

The Authority office sponsoring the contract supports its recommendations with
facts and circumstances that preclude competition and has the necessary funds;
The Authority sponsor has obtained approval from the appropriate approval
authority (General Manager or Officer) in the form of a D&F; and

The Contracting Officer has publicized the requirement in accordance with §10-8
(c)- (d), unless publication would improperly disclose the originality of thought or
innovativeness or would disclose proprietary information.

10-29 DESIGN BUILD SELECTION PROCEDURES

(a)

Definition “Design-build” means combining design and construction in a single
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contract with one contractor. If the competitive negotiation method of
procurement is justified underthe provisions of this Chapter, the Authority can use
either the one-phase (“BEST VALUE”)selection procedures, or the two-phase
selection procedures authorized in this Section. (See also Chapter 13-9b)

Use of Two Phase Design Build Selection Procedures During formal or informal
procurement planning (Chapter 3), if considering the use of two-phase design-
build selection procedures, the Contracting Officer shall conduct the evaluation
as provided in this section. The two-phase design-build selection procedures
shall be used when the Contracting Officer determines that this method is
appropriate based on the following:
e More than one proposal is anticipated;
e Thirty percent design work must be performed by proposers before developing
price or cost proposals; and
e The following criteria have been considered:
o The extent to which the project requirements have been adequately
defined;
o The time constraints for delivery of the project;
o The capability and experience of potential contractors;
o The suitability of the project for use of the two-phase selection process; and
o Other criteria determined to be necessary by the Authority.

Preponderance of the work Qualifications-based competitive procedures
should not be used to procure design-build services when the preponderance
of the work to be performed is not of an architectural or engineering nature as
defined in the latest revisionof FTA Circular 4220.1.

e During formal or informal procurement planning (Chapter 3), whether considering
the use of one-phase design-build selection procedures or two-phase design-build
selection procedures, the Contracting Officer must conduct an analysis of the work
to determine if a preponderance of the work to be performed is architectural and
engineering in nature or directly support or are directly connected or related to
construction, alteration, or repair or real property. If a preponderance of the work
is architectural and engineering in nature, qualifications-based competitive
proposal procedures must be used. If a preponderance of the work is not
architectural and engineering in nature qualifications-based competitive proposal
procedures must not be used.

Two Phase Design Build Scope of Work The Authority shall develop a SOW for
inclusion in the solicitation that defines the project and states the Authority’s
requirements  (which may include criteria and preliminary design, budget
parameters, and schedule of delivery requirements) to enable the proposers to
submit proposals which meet the Authority’s needs.

Two Phase Design Build Procedures Two solicitations will be issued in
sequence.Proposals will be evaluated in Phase-One to determine the most
qualified proposers thatwill submit proposals for Phase-Two. One contract will
be awarded using competitive proposals.

Phase-One of the solicitation(s) shall include:
e The SOW;
e The Phase-One evaluation factors, including:

Page | 207



o Technical approach (but not detailed design or technical information);
o Technical qualifications such as:
= Specialized experience and technical competence;
= Capability to perform; and
= Past performance of the proposer’s team (including the
architect-engineer andconstruction team members).
o Other appropriate factors (excluding cost or price information, which is not
permitted in Phase-One).

After evaluating Phase-One proposals, the Contracting Officer shall select the
most highlyrated proposers and request that those proposers submit Phase-
Two proposals.

() Phase-Two Solicitation Phase-Two of the solicitation(s) shall be prepared and
include Phase-Two evaluation factors. Examples of potential Phase-Two
evaluation factors include: design concepts, management approach, key
personnel, and proposed technicalsolutions.

(g) Phase-Two of the solicitation(s) shall require submission of technical and price
proposals,which shall be evaluated separately.

10-30 CONTRACT FILE ASSEMBLY AND DOCUMENTATION

(@) General It is necessary to retain accurate and complete documentation
regarding every contract awarded by the Authority. In addition to the
requirements of §2-16, ProcurementRecord, Contract Administrators must
adhere to the following requirements to implementconsistent documentation in
the form of a conformed contract. Conformed contracts will be compiled by each
Contract Administrator and submitted to the Procurement file room.

(b)  Within 30 days of contract award, all Contract Administrators must compile all
documents which were issued pursuant to an IFB or RFP. Contract
Administrators must assemble allrelevant written records for all procurements.
The records will be collected into a single file and placed into the Authority’s
record keeping system. The appropriate checklist (referto Appendix A for
checklists) must be completed by the Contract Administrator to ensure that the
proper procurement processes have been followed, all considerations relevant
tothe procurement process have been addressed, and all components of the
procurement file shall be assembled no later than 30 days after contract award.
The procurement record and checklist must be reviewed by the contracting
officer. Following the review, the contract manager and the procurement
manager mustsign the checklist. Following this review, the procurement record
including the completedchecklist will be reviewed by the assigned COUN
attorney to ensure legal sufficiency of the procurement. In addition to those
documents contained on the appropriate checklist,the compiled documents
must include those items indicated below as appropriate:

e For Service, Supply and Equipment Contracts
o Notice to Proceed/Award
o Delegation of Contracting Officer’s Technical Representative
(“COTR”), ifapplicable
o Executed Bid or Performance Bonds, if applicable (Note: Bid
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(c)

(d)

(e)

O O O O O O

o
o

and Performancebonds may be required at the discretion of the
Contracting Officer.)

Insurance Certificates

Executed Contract/Agreement Form (signed by both parties)
Unit Price Schedule (accepted with date)

Solicitation Package

Amendments (acknowledged)

Disadvantaged Business Enterprise (“DBE”) Participation (Signed
Letters of Intent,DBE Participant Schedule)

Complete Pre-Award Data

Representations and Certifications (signed)

e For Information Technology Contracts

O
o

O O O O O O O O

o O

O

Notice to Proceed/Award

Delegation of Contracting Officer's Technical Representative
(“COTR"), ifapplicable

Insurance Certificates

Executed Contract/Agreement Form (signed by both parties)
Unit Price Schedule (accepted with date)

List of Positions (If applicable)

Department of Labor - Labor Rates (if applicable)

Solicitation Package

Amendments (acknowledged)

Disadvantaged Business Enterprise (‘“DBE”) Participation (Signed
Letters of Intent,DBE Participant Schedule)

Complete Pre-Award Data

Representations and Certifications (signed)

Cost Proposal

Once the documents are compiled, the Contract Administrator is responsible
for creating a cover sheet which contains the descriptive contract name and
IFB/RFP number. The cover sheet must clearly be identified as for a Conformed

Contract.

The Contract Administrator must distribute the Conformed Contract to the
Awarded Contractor and the Contracting Officer's Technical Representative.

Once the Conformed Contract has been compiled, the document should be
uploaded to CLM.
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11 - SOLE SOURCE AND OTHER LESS THAN FULL AND
OPENCOMPETITION PROCUREMENTS

11-1 PURPOSE AND SCOPE

Under certain circumstances, it may be appropriate to conduct a procurement using:
(a) full and open competition after exclusion of sources; or (b) other than full and open
competition. Procurements not using full and open competition will be reported to the
Board on a quarterly basis. Such approaches may be used only after written approval
ofboth the General Counsel and the Chief Procurement Officer of an appropriate D&F
—whoshall approve such approaches only upon a determination that the procurement
cannot reasonably be accomplished using full and open competition without exclusion

of sources. WMATA procurement personnel and counsel shall comply strictly with
WMATA restrictions and, to the extent applicable, federal restrictions on procurements
conductednot using full and open competition or excluding sources.

11-2 GENERAL

(@)  Authority. With the written approval of both the General Counsel and the Chief
Procurement Officer of an appropriate D&F, the Authority may conduct non-
competitive orother than full and open competition procurements as follows:

(1) Only One Responsible Source. The goods, services, or
construction, needed by the Authority are available from only one
responsible source and no other type of goods, services or
construction, will satisfy the needs of the Authority:

i. General Authority. Section 73(c)(1) of the Authority
Compact and Circular 4220.1,Chapter VI, Section 3.i(1)
authorize the Contracting Officer to make procurements
when only one responsible source for goods, services or
construction will satisfy the needs of the Authority.

ii. Application. When determining whether there is only one
source for the requirement, the Contracting Officer and
approving authority shall consider whether there is a
reasonable basis to conclude that:

= The requirements cannot be modified to allow a competitive
procurement; or

» The existence of ownership or control of limited rights
in data, patent rights, copyrights, trade secrets,
secret processes, or similar circumstances preclude
more than one source for the required goods or
services, including construction; or

= The procurement of public utility services (e.g.,
electric power, gas, water, or other regulated utility
services).

ii.  Determination and Findings. Contracts awarded using this
authority shall be supported by a written justification from
the Program Office and included in the procurement file.
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The written justification shall consist of a D&F package
demonstrating market research that reasonably assesses
potential offerors for theproduct, services, or construction,
and reasonably demonstrates that there are nocompetitors
of the proposed awardee that reasonably could be
anticipated to submit a compliant bid or proposal. The
cognizant SMT member must sign the D&F to certify that
he has reviewed the market research, considered the
nature of the goods, services, or construction to be
procured, and to the best of his knowledge no other entity
reasonably could be anticipated to submit a compliant bid
orproposal. The justification will be subject to audit by the
Compliance Officer.

(2) Unusual and Compelling Urgency. The Authority’s need for the
goods, services or construction, is of such an unusual and
compelling urgency that the Authority would be seriously injured
unless it limits the number of sources from which bids or proposals
are solicited:

i. General Authority. Section 73(c)(2) of the Authority
Compact and Circular 4220.1,Chapter VI, Section 3.i(1)(c)
authorize the Contracting Officer to make procurements
when the Authority’s need for goods, services, or
construction is ofsuch an unusual and compelling urgency
that the Authority would be seriously injured unless the
Authority limits the number of sources from which it solicits
bidsor proposals. Any procurement under this authority
shall be made with such competition as is practical under
the circumstances.

ii. Application. An unusual and compelling urgency precludes
full and open competition, and delay in award of a contract
would risk serious injury to the Authority or to the public.

ii.  Determination and Findings. Contracts awarded using this
authority shall be supported by a written justification from
the Program Office and included in the procurement file.

iv.  Source Selection Methods. The procedure used shall be
selected to ensure that the required goods, services, or
construction is procured in time to meet the unusual and
compelling urgent situation. Any procurement conducted
pursuant tothis authority must be done in such a way as to
treat all bidders or proposers fairly.

(3) Federal or other Governmental Sources If the goods or services
can be obtained through federal or other governmental sources at
reasonable prices see Section 3- 6(c) or 11-10 (Compact Section
73(c)(4)).

(4) Competition Determined to be Inadequate. If after a formal or
informal solicitation, or based upon industry research, or both, the
Contracting Officer determines that competition is inadequate the
file must contain a documented finding that adequate competition
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11-3

cannot be obtained in the time frame necessary to meet the needs
of theAuthority:

I A single bid or proposal is received. The Contracting
Officer may determine, with the written approval of the
General Counsel and the Chief Procurement Officer, that
competition is adequate even if a single bid or proposal
was received in response to a solicitation if, after review,
the Contracting Officer further determines that the
specifications were not restrictive, and that the other
identified sources unilaterally chose not to submit a bid or
proposal.

ii.  If asingle bid is received under these circumstances, the
Contracting Officer can negotiate the price, and is
responsible for determining price reasonableness in
accordance with cost/price analysis procedures in Chapter
16 of these procedures. The independent cost estimate
must have been received prior to the receipt of the bid or
proposal.

Competitive Proposal Method of Procurement. For the non-competitive and
limited competition procurements described in this Chapter, the Contracting
Officer shall use thenegotiated method of procurement, unless authorized
otherwise by the FTA. The Contracting Officer shall seek competition as
practicable under the circumstances and conduct periodic market surveys to
prevent unnecessary continuation of non-competitive contracts. Procurements
not using full and open competition must be reported to the Board on a monthly
basis.

Determination and Findings. The file must reflect a documented finding that
adequate competition cannot be obtained in the time frame necessary to meet
the needs of the Authority.

SOLE SOURCE PROCUREMENT

Conditions for Use. Contracting Officers shall take reasonable steps to avoid
using sole source procurements except in circumstances where it is both
necessary and in the bestinterests of the Authority. The Contracting Officer shall
take action, whenever possible, toavoid the need to continue to procure the
same goods or services, including construction,without competition, to include
conducting periodic market surveys or attempts at competitive procurement.

Sole source procurements shall follow the requirements set forth in this chapter
and Section 3-6 Competition of this BPM.

The Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy
for Users (SAFETEA-LU) repealed the special procurement preference
previously authorized for associated capital maintenance items. Thus, any sole
source procurement of associatedcapital maintenance items must qualify for an
exception under the same standards that would apply to other sole source
acquisitions (Chapter VI 3.i(1)(b)2(d)).
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A sole source procurement will be justified only under the following circumstances:

e |t is inappropriate to use small purchases, sealed bids or competitive proposals;
and

e The product or service is available from only one source; or

e A public exigency or emergency for the requirement will not permit a delay resulting
from competitive solicitation; or

e The FTA authorizes noncompetitive negotiations; or

o After solicitation of a number of sources, the competition is determined to be
inadequate.

11-4 SOLE SOURCE DETERMINATION AND FINDINGS

(@) General. Anyrequest by a Program Office that procurements be restricted to one
potentialcontractor, shall be accompanied by a written justification as to why no
other source will be suitable or acceptable to meet the Authority’s need. The
sole source justification mustbe approved in writing by the Chief Procurement
Officer and General Counsel prior to soliciting proposals.

e Justification for sole source procurements shall cover all of the goods and/or
services, including construction, to be procured under a single contract. The
justification shall not be used to avoid competitive procedures for obtaining other
goods or services, including construction, which do not qualify for sole source
procurement under the same contract.

e A written Determination and Findings (“D&F”) document must be
prepared by theProgram Office for all procurements and placed in the
procurement file.

(b)  Other Examples. The following are examples of circumstances which could
necessitate sole source procurements (examples are not intended to be all
inclusive and do not constitute authority in and of themselves):

e Follow-on contract. In accordance with Authority Compact Section 73(d)(2), the
contract is a follow-on contract for the continued development or production of a
major system or highly specialized equipment or services. An award to a source
other than the original source would result in:

o Substantial duplication of costs to the Authority not expected to be
recovered through competition; or

o There are unacceptable delays in fulfilling the Authority’s needs, based on a
detailed analysis of real or anticipated impact to the Authority’s operations
or major projects.

e There is only one responsible source.

There is a unique or innovative concept or capability not available from another
source.

e Patent or data rights restrictions preclude competition.

e Circumstances authorized by FAR Part 6.3.

(c)  Unacceptable Justification. Sole source procurements or awards shall not be
justified onthe basis of any of the following circumstances:
e The lack of adequate advance planning for the procurement of the required goods,
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(d)

services, construction or other items;

Delays in the procurement caused by administrative delays, or lack of sufficient
procurement personnel;

Pending expiration of budget authority; or

A vendor’s unsupported assertion of sole source status.

Determination and Findings. The D&F authorizing a sole source contract must
justify utilizing one or more of the provisions set forth in this chapter. Each sole
source D&F shall include the following:

Specific identification of the document as a sole source D&F;

The nature or description of the proposed procurement;

A description of the requirement. Estimated cost is not a factor in deciding the sole
source;

A specific citation to Section 73(c)1 - 4 of the Compact (see Article XVI — General
Provisions — Contracting & Purchasing) and the applicable provisions of these
procedures that provide a legal authority for negotiating the procurement on a sole
source basis;

An explanation of the proposed contractor's unique qualifications or other factors
that qualify the proposed contractor as a sole source for the procurement;

A description of the market survey or other investigation conducted and the results,
or a statement of the reasons why a market survey or other investigation was not
conducted;

Any other pertinent facts or reasons supporting the use of a sole source
procurement; and

The proposed contractor's name and contact information.

The conduct and documentation of a detailed responsibility to evidence the
Contractor’s financial capacity and technical resources; and

The conduct and documentation of a cost analysis, if applicable.
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11-5 SOLE SOURCE PROCUREMENT PROCEDURES

(@)  Public Notification. Public notification of the intent to conduct sole source
procurements is not required but may be conducted to seek expressions of
interest from potential sources of supply to validate a sole source determination
or test the market industry priorto approving successive determinations for the
same goods, services, or construction.

(b)  Request for Proposals. The Contracting Officer shall, in writing, request a
proposal for sole source procurements. The request shall contain the scope of
work and refer to or attach all terms and conditions of the solicitation, including
all applicable representations and certifications, but should be tailored to
remove unnecessary information and requirements (e.qg., evaluation criteria and
voluminous proposal preparation instructions).

e The request shall be clear and identify specifically the goods or services required.
The required goods or services shall be limited to those identified and justified in
the D&F, and any incidental items required in connection therewith.

e Resulting sole source contracts shall contain all the required clauses,
representations, and certifications, in accordance with the requirements of the
procurement procedures.

(c) Negotiation Procedures. The Contracting Officer shall comply with the
applicable negotiation procedures in Chapter 10.

11-6 COMPETITION EXEMPTIONS

(@) Competition Exemptions: Contracts utilizing Operating Funds for the following
procurements may be exempted from competition; but otherwise, will follow the
requirements established by this manual:

i. Commodities or contractual services if federal or local law prescribes
with whom the Authority must contract;

ii. Licensed Professional Services (such as legal services or negotiation
services in connection with proceedings before administrative
agencies or state or federal courts) including but not limited to experts,
attorneys, mediators, and other supplies or services as necessary for
any current or anticipated claim, dispute, protest, or litigation;

ii. ~ Copyrighted or patented materials, including technical pamphlets,
published books, maps, and testing or instructional materials;
provided, that the materials are purchased directly from the owner or
an authorized licensee of the copyright or patent;

iv.  Group memberships in trade or professional organizations; or

v.  Job-related seminars, conferences, and training including associated
travel and per diem expenses (in accordance with GSA travel
regulations) for WMATA employees.
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11-7 EMERGENCY PROCUREMENTS

(@)  General Authority. Notwithstanding any other provision of these procedures, the
General Manager may authorize emergency procurements for which a public
exigency or emergency will not permit the time required to obtain competition.
In accordance with the Board approved Procurement Policy, the Authority may
conduct a procurement on an emergency basis if the procurement is essential
to an Authority requirement to deal with an existing “emergency condition”, as
defined in §11-7(b). Emergency procurements may be negotiated on a sole
source or limited competition basis depending on the circumstances to be
described in the D&F required by §11-8 below.

(b)  Definition. An "emergency condition" is a situation (such as a flood, epidemic,
riot, equipment failure or equipment destruction, or other reason declared by
the General Manager) which creates an immediate threat to the public health,
welfare, or safety. The existence of an “emergency condition” creates an
immediate need for goods, services, orconstruction which cannot be met
through normal procurement methods, and the lack of which would seriously
threaten one or more of the following:

e The health or safety of any person;
e The preservation or protection of property; or
¢ The continuation of core Authority functions.

(c)  Scope of Emergency Procurements. The emergency procurement of goods or
services shall be limited to quantities or time periods sufficient to meet the
immediate condition andshall not be used to meet long-term requirements.
Long-term requirements for the samegoods, services, or construction shall be
requested separately by the requesting office, toinitiate a separate non-
emergency procurement action concurrent with the emergency procurement.

(d)  Modification Restriction. A contract procured on an emergency basis shall not be
modifiedto expand the scope or extend the time of the procurement unless
additional time or a limited number of additional supplies, services, or other items
are needed to fill an ongoingemergency requirement until regular procurement
action procedures can be completed, not-to-exceed six months.

11-8 EMERGENCY DETERMINATION AND FINDINGS

(@) General. A written determination, based on the written justification from the user
department describing the basis for the emergency, and for the selection of the
particularcontractor shall be included in the procurement file.

(b)  Unacceptable Justification. The justification for emergency procurement shall
not be based solely on internal Authority circumstances. In the absence of an
emergency condition, an emergency procurement shall not be justified on the
basis of any of the following circumstances:
e The lack of adequate advance planning for the procurement of required supplies,
services, or construction;
o Delays in procurement caused by administrative delays, or lack of sufficient
procurement personnel; or
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(c)

¢ Pending expiration of budget authority.

Determination and Findings. When an emergency procurement is proposed, the
ProgramOffice shall prepare a written D&F that sets forth the justification for the
emergency procurement. The D&F must be reviewed and approved by the Chief
Procurement Officerand the General Counsel. Each emergency procurement

D&F shall include the following:

Specific identification of the document as an emergency procurement D&F;

The nature or description of the proposed procurement action;

A specific citation to Section 73 of the Compact and the applicable provisions of
this regulation that provide legal authority for negotiating the emergency
procurement;

A description of the emergency, including the nature of the condition to the public
health, welfare, or safety, and the nature of the harm that the public might suffer if
the requirement were not met by emergency procurement;

A description of the requirement, including the estimated value or cost;

A description of the efforts made to ensure that bids or proposals are received from
as many potential sources as possible under the circumstances, or inclusion of a
sole source justification in accordance with the appropriate sole source provisions
in the Emergency D&F; and

Any other pertinent facts or reasons supporting the procurement on an emergency

(d)

basis.

Emergency as a Sole Source Restriction. An emergency procurement shall not
be madeon a sole source basis unless the emergency D&F includes justification
for the sole sourceprocurement, in accordance with §11-5.

11-9 EMERGENCY PROCUREMENT PROCEDURES

(a)

(b)

(c)

Public Notification. The Contracting Officer shall not be required to publicize the
solicitationof a procurement made on an emergency basis.

Source Selection Method. The procedure used shall be selected to ensure that
the required goods, service, or construction is procured in time to meet the
emergency. Any procurement conducted shall provide for full and open
competition. The Contracting Officer shall attempt to solicit bids or proposals
from as many potential contractors as possible under the emergency condition.

Request for Proposals. A Contracting Officer may use either a written or a
verbal requestto solicit proposals for an emergency procurement. Written
requests shall be clear and concise, and only contain the data and information
necessary for providing a proposal.

Negotiation Procedures. The Contracting Officer shall comply with the
applicable negotiation procedures in Chapter 10.

Contract Requirements. The Contracting Officer shall ensure that each
emergency procurement contract contains the required clauses,
representations and certifications, inaccordance with the requirements of these
procedures.
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()  Record of procurement. The Contracting Officer shall ensure that proper
records of emergency procurements are maintained.

11-10 CONTRACT FILE ASSEMBLY AND DOCUMENTATION

(@) General It is necessary to retain accurate and complete documentation
regarding every contract awarded by the Authority. In addition to the
requirements of §2-16, ProcurementRecord, Contract Administrators must
adhere to the following requirements to implementconsistent documentation in
the form of a conformed contract. Conformed contracts will be compiled by each
Contract Administrator and submitted to the Procurement file room.

(b) Only those procurement files which contain a bound labeled Conformed
Contract will be accepted by file room personnel.

(c)  Within 30 days of contract award, all Contract Administrators must compile all
documents which were issued pursuant to an IFB or RFP. Contract
Administrators must assemble allrelevant written records for all procurements.

The records will be collected into a single file and placed into the Authority’s
record keeping system. The appropriate checklist (referto Appendix A for
checklists) must be completed by the Contract Administrator to ensurethat the
proper procurement processes have been followed, all considerations relevant
tothe procurement process have been addressed, and all components of the
procurement file shall be assembled no later than 30 days after contract award.
The procurement record and checklist must be reviewed by the contract
manager and procurement manager. Following the review, the Contracting
Officer must sign the checklist. Following this review, the procurement record
including the completedchecklist will be reviewed by the assigned COUN
attorney to ensure legal sufficiency of the procurement. In addition to the
requirements of the checklist, the compiled documentsmust include those items
indicated below as appropriate:
e For Service, Supply and Equipment Contracts:
o Notice to Proceed/Award
o Delegation of Contracting Officer's Technical Representative (“COTR”), if
applicable

o Executed Bid or Performance Bonds, if applicable (Note: Bid and

Performance bonds may be required at the discretion of the Contracting

Officer.)

Insurance Certificates

Executed Contract/Agreement Form (signed by both parties)

Unit Price Schedule (accepted with date)

Solicitation Package

Amendments (acknowledged)

Disadvantaged Business Enterprise (“DBE”) Participation (Signed Letters of

Intent, DBE Participant Schedule)

o Complete Pre-Award Data
o Representations and Certifications (signed)
e For Information Technology Contracts:
o Notice to Proceed/Award
o Delegation of Contracting Officer’s Technical Representative (‘COTR”), if

O 0 O 0 O O
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applicable

o Insurance Certificates

o Executed Contract/Agreement Form (signed by both parties)

o Unit Price Schedule (accepted with date)

o List of Positions (If applicable)

o Department of Labor - Labor Rates (if applicable)

o Solicitation Package

o Amendments (acknowledged)

o Disadvantaged Business Enterprise (“DBE”) Participation (Signed Letters of
Intent, DBE Participant Schedule)

o Complete Pre-Award Data

o Representations and Certifications (signed)

o Cost Proposal

(d)  Once the documents are compiled, the Contract Administrator is responsible
for creatinga cover sheet which contains the descriptive contract name and
IFB/RFP number. The cover sheet must clearly be identified as for a Conformed
Contract.

(e) The Contract Administrator must distribute the Conformed Contract to the
Awarded Contractor and the Contracting Officer's Technical Representative.

(f)  Once the Conformed Contract has been compiled, the document should be
uploaded to CLM.

11-11 FEDERAL SUPPLY SCHEDULES

(a) Authorization. The Authority is authorized, by WMATA Compact § 73(c)(4) and
GSA Order ADM 4800.2E, Appendix B, to place orders under the General
Services Administration (“GSA”) Schedules Program (also referred to as
Federal Supply Schedule (“FSS”)). All procurements made using the GSA
schedule must be made in full accordance with GSA regulations. The WMATA
Compact also authorizes the use of state/local schedules offered through the
Council of Governments (“COG”). The Authority is also authorized to “ride on”
state and local contracts if the required Rider Clause is in the contract.

Under the GSA Schedules Program, GSA has established long-term
government-wide indefinite delivery contracts with commercial firms to provide
supplies and services at stated prices for given periods of time. These
contracts provide WMATA with a simplifiedprocess of obtaining commonly
used commercial supplies and services at prices associated with volume
buying. If using GSA Schedules for meeting the requirements offederally
funded procurements, Contracting Officers must ensure that they are meeting
allfederal requirements through an existing contract or schedule. If Contracting
Officers arein doubt concerning whether a particular existing contract or
schedule meets the federal requirements, they should contact the FTA
Regional office before purchasing to ensure the purchases are permissible
under the Common Grant Rule and FTA Circular 4220.1

(b) Application. The GSA procedures described in this Chapter apply to all orders
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(c)

placed against GSA Schedules. GSA schedule contracts may not be used to
acquire Architect- Engineering services.

General. Orders placed against an FSS contract, using GSA’s program
procedures detailed in this section, are considered to be issued using full and
open competition. Therefore, Contracting Officers need not seek further
competition, publicize the requirement, or make a separate determination of
fair and reasonable pricing, except as otherwise required by these procedures.
GSA has already determined the prices of itemsunder schedule contracts to
be fair and reasonable.

Optional Source. Although GSA established FSS contracts are optional for
use by the Authority, Contracting Officers should consider FSS contracts as a
preferred source of supply, if practical.

11-11-1 ORDERING PROCEDURES FOR FEDERAL SUPPLY
SCHEDULES

(a) Contracting Officers shall use the ordering procedures of this section when
placing ordersor establishing a Blanket Purchase Agreement (“BPA”) for
supplies or services. The procedures in this section apply to all schedule
contracts.

(b) Definitions. As used in this Chapter, the following definitions apply:

e “e-Buy’ is an online Request for Quotation (“RFQ”) tool designed to facilitate the
request for submission of quotations for a wide range of commercial supplies and
services offered by GSA Schedule contractors who are on GSA Advantage!®.

e “Maximum order threshold” is the point where the Contracting Officer should
expect price reductions from GSA Schedule contractor(s) appearing to provide the
best value (considering price and other factors). Each Schedule contract has a
maximum order threshold, which will vary by special item number.

e “Special Item Number (“SIN”)” means a group of generically similar (but not
identical) supplies or services that are intended to serve the same general purpose
or function.

11-11-2 ORDERING SUPPLIES AND SERVICES NOT REQUIRING A
STATEMENT OF WORK

(a) General. The Contracting Officer shall use the procedures in this subsection
when ordering supplies and services that are listed in the schedule contracts
at a fixed price forthe performance of a specific task, (e.g., installation,
maintenance, and repair).

(b) Orders at or below the micro-purchase threshold. Contracting Officers may
place ordersat or below the micro-purchase threshold ($10,000) with any
FSS contractor that can meetthe Authority’s needs, if the Contracting Officer
considers the price to be reasonable. In accordance with § 8-6 (a), orders
shall be distributed equally among suppliers, with consideration first being
given to small and local businesses, if any, within the Transit Zone(District of
Columbia, Maryland, and Virginia).
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(c)

1)

3)

S)

When practical, quotes shall be solicited from a vendor other than the
previous supplier before placing a repeat order; Purchases cannot be
intentionally separated if the only justification for separate purchases is
to use the micro-purchase method and avoid a more rigorous
procurement method.

The Contracting Officer shall take action to verify price reasonableness
in the following instances:

a) When the Contracting Officer suspects or has information
(such as comparison to previous prices paid or personal
knowledge of the item involved) to indicate that the price may
not be reasonable; or

b)  When purchasing an item for which no comparable pricing
information is readily available (such as an item that is not the
same as, or is not similar to, other items that have been
recently purchased on a competitive basis).

The Contracting Officer shall provide a description of how he/she
determined the price to be fair and reasonable. If competitive quotes
were solicited and the award was made to other than the low bidder,
documentation to support the purchase can be limited to identification
of the solicited vendors and an explanation for the award decision.

The size of the procurement should not be divided or reduced solely to
come within the micro-purchase ceiling. The aggregate cost for the
micro-purchase threshold is $10,000 per procurement transaction,
whether weekly, monthly, or annually. Deliberately buying smaller
quantities to stay under the micro-purchase threshold is unallowable
and prohibited.

The Contract shall document the establishment of price reasonableness
in the procurement file.

Orders exceeding the micro-purchase threshold, but not exceeding the
simplified acquisition threshold.

The Authority shall place orders with the schedule contractor that can provide the
supply or service that represents the best value, if the Contracting Officer finds the
price to be reasonable.

Orders shall be placed with the schedule contractor that can provide the supply or
service that represents the best value. Before placing an order, the Contracting
Officer shall request quotations from at least three schedule contractors.

When an order contains brand name or equal specifications, the Contracting
Officer shall post the Request for Quote (“RFQ”) indicating brand name or equal
along with the justification or documentation.

In addition to price, when determining best value, the Contracting Officer may
consider, among other factors, the following:
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(e)

o Past performance;
o Special features of the supply or service required for
effective programperformance;
o Trade-in considerations;
Probable life of the item selected as compared with that of a comparable
item;
Warranty considerations;
Maintenance availability;
Environmental and energy efficiency considerations;
Delivery terms; and
Standardization and interchangeability with existing Authority equipment.

(0]

O O O O O

(d) Orders exceeding the simplified acquisition threshold. Each order shall be

placed on a competitive basis, unless this requirement is waived on the

basis of a justification that is prepared and approved in accordance with §

11-10-7. The Contracting Officer shall:

e Post the RFQ on e-Buy to afford all schedule contractors offering the required
supplies or services under the appropriate multiple award schedule and
opportunity to submit a quote; or

e Provide the RFQ to as many schedule contractors as practicable, consistent with
market research appropriate to the circumstances, to reasonably ensure that
quotes will be received from at least three contractors that can fulfill the
requirements. When fewer than three quotes are received from schedule
contractors that fulfill the requirement, the contracting officer shall prepare a written
determination explaining that no additional contractors capable of fulfilling the
requirement could be identified despite reasonable efforts to do so. The
determination must clearly explain efforts made to obtain quotes from at least three
schedule contractors.

e The ordering activity contracting officer shall ensure that all quotes received are
fairly considered and award is made in accordance with the basis for selection in
the RFQ.

e In addition to price, when determining best value, the ordering activity may
consider, among other factors, the following:

o Past performance
o Special features of the supply or service required for effective program
performance
o Trade-in considerations
Probable life of the item selected as compared with that of a comparable
item
Warranty considerations
Maintenance availability
Environmental and energy efficient considerations
Delivery items

o

o O O O

Documentation. See §11-10-8 for documentation requirements.

11-11-3 ORDERING SERVICES REQUIRING A STATEMENT OF WORK

(a) General. Contracting Officers shall use the procedures in this subsection
when ordering services priced at hourly rates as established by the
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(b)

(c)

(d)

(e)

schedule contracts. The applicable services will be identified in the FSS
publications and the contractor’s pricelists.

Statements of Work (SOWSs). All Statements of Work shall include the work
to be performed; location of work; period of performance; deliverable
schedule; applicable performance standards; and any special requirements
(e.g., security clearances, travel, and insurance). To the maximum extent
practicable, Authority requirements shall be performance-based
statements.

Request for Quotation procedures. The Contracting Officer must provide

the Request forQuotation (“RFQ”), which includes the statement of work

and evaluation criteria (e.g., experience and past performance), to schedule
contractors that offer services that will meet the Authority’s needs. The RFQ

may be posted to GSA’s electronic RFQ system, “e-Buy”.

Orders at or below the micro-purchase threshold. See §11-11-2 (b)

Orders exceeding the micro-purchase threshold but not exceeding the simplified
acquisition threshold.

O

O

e}

The Contracting Officer must obtain a statement of work from the Program
Office.

The Contracting Officer shall provide the RFQ (including the statement of
work and evaluation criteria) to at least three schedule contractors that offer
services that will meet the agency’s needs.

The Contracting Officer should request that contractors submit firm-fixed
prices to perform the services identified in the statement of work.

For proposed orders exceeding the simplified acquisition threshold or when
establishing a BPA. In addition to meeting the requirements of §11-11-2 (d), the
Contracting Officer shall:

o

O

Provide the RFQ (including the statement of work and evaluation criteria) to
additional schedule contractors that offer services that meet the needs of
the Program Office. When determining the appropriate number of additional
schedule contractors, the Contracting Officer may consider, among other
factors, the following:
= The complexity, scope and estimated value of the requirement; and
= The market search results.
Seek price reductions.

Evaluation. The Contracting Officer shall evaluate all responses received
using the evaluation criteria provided to the schedule contractors. The
Contracting Officer is responsible for considering the level of effort and the
mix of labor proposed to perform a specific task being ordered, and for
determining that the total price is reasonable.

Place the order, or establish the BPA, with the schedule contractor that
represents the best value. After award, Contracting Officers should provide
timely notification to unsuccessful bidders/proposers. If an unsuccessful
bidder/proposer requests informationon an award that was based on factors
other than price alone, a brief explanation of the basis for the award decision
shall be provided.

(f) Documentation. See §11-11-8 for documentation requirements.
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11-11-4 BLANKET PURCHASE AGREEMENTS (BPA)

(a) Establishment. BPAs may be established to the maximum ordering
threshold of the schedule contract. BPAs must not exceed the Authority’s
simplified acquisition threshold,when issued in accordance with the terms
and conditions of the schedule contract. The Contracting Officer may
establish BPAs under any schedule contract to fill repetitive needs for
supplies or services, in accordance with §8-13, Simplified Acquisition
Procedures. BPAs may be established with one or more schedule
contractors. The number of BPAs to be established is within the discretion
of the Contracting Officer establishing the BPAsand should be based on a
strategy that is expected to maximize the effectiveness of the BPAs. In
determining how many BPAs to establish, consider:

o The scope and complexity of the requirement(s);

e The need to periodically compare multiple technical approaches or prices;
¢ The administrative costs of BPAs; and

e The technical qualifications of the schedule contractor(s).

Establishment of a single BPA, or multiple BPAs, shall be made using the
same procedures outlined in §11-11-1 and §11-11-2. BPAs shall address
the frequency of ordering, invoicing, discounts, requirements (e.g.,
estimated quantities, work to be performed), delivery locations, and time.

When establishing multiple BPAs, the Contracting Officer shall specify
the proceduresfor placing orders under the BPAs.

(b) Ordering from BPAs:

e Single BPA. If the Contracting Officer establishes one BPA, authorized
users may place the order directly under the established BPA when the
need for the supply or service arises.

e Multiple BPAs. If the Contracting Officer establishes multiple BPAs,
before placing anorder exceeding the micro-purchase threshold, the
Contracting Officer shall:

o Forward the requirement, or statement of work and the evaluation criteria,
to an appropriate number of BPA holders, as established in the BPA
ordering procedures; and

o Evaluate the responses received, make a best value determination, and
place the order with the BPA holder that represents the best value.

e BPAs for hourly rate services. If the BPA is for hourly rate services, the
Contracting Officer must require the Program Office to develop a
statement of work for requirements covered by the BPA. All orders
under the BPA shall specify a price for the performance of the tasks
identified in the statement of work.

(c) Duration of BPAs. BPAs generally should not exceed one year in length but
may do so to meet program requirements. BPAs are not contracts and
should not be used in place of a contract. Therefore, a BPA shall not be
issued for multiple years. If the product or service is required beyond a one-
year period, a D&F is required.

Page | 224



(d) Review of BPAs
e The Contracting Officer that established the BPA shall review it at least once a
year to determine whether:
o The schedule contract, upon which the BPA was established, is still in
effect;
o The BPA still represents the best value; and
o Estimated quantities/amounts have been exceeded and additional price
reductions can be obtained.
e The Contracting Officer shall document the results of its review.

(e) Documentation. The Contracting Officer shall include an explanation in the
contract file of the BPA selection process.

(f)  Purchase Card. The Authority’s Purchase Card may be used to place orders
up to the designated BPA amount, which also addresses the authorized
ordering methods and associated dollar limitations.

11-11-5 PRICE REDUCTIONS

There may be other reasons for Contracting Officers to request a price
reduction. For example:
e Contracting Officers may seek a price reduction when the supply or service is
available elsewhere at a lower price;
When establishing a BPA to fill recurring requirements;
¢ The potential volume of orders under BPAs, regardless of size of the individual
order, offers the opportunity to secure greater discounts.

Note: Schedule contractors are not required to pass on to all schedule
users a pricereduction extended only for a specific order.

11-11-6 SMALL LOCAL BUSINESS

(@) The Contracting Officer may consider socio-economic status when
identifying contractor(s) for consideration or competition for award of an
order or BPA. At a minimum,the Contracting Officer shall consider:

Small Local Business schedule contractors within the Authority’s Transit Zone;

Veteran-owned business;

Disabled veteran-owned small business;

HUB Zone small business;

Women-owned small business; or

Small disadvantaged business schedule contractor(s).

The Authority maintains a list of registered Small Local Businesses, which can
be compared with the information on the small business representations of
Schedule contractors on GSA Advantage!® and in the Schedules e-Library.

(b) For orders exceeding the micro-purchase threshold, but not exceeding the
simplified acquisition threshold, the Contracting Officer must follow the
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guidelines established in the Authority’s Small Local Business Preference
Program when two or more items at the same delivered price will satisfy the
requirement.

11-11-7 LIMITED SOURCES DETERMINATION AND FINDINGS

(a)

(b)

(c)

(f)

The Contracting Officer must justify his/her action when restricting

consideration for orders placed under Federal Supply Schedules:

e Of schedule contractors to fewer than three; or

e To an item unique to one manufacturer see §3-4 (c) (e.g., a particular brand name,
product, or a feature of a product, unique to one manufacturer) and market
research indicates other companies’ similar products, or products lacking the
particular feature, do not meet, or cannot be modified to meet, the Authority’s
needs.

Circumstances that may justify a restriction(s) cited in paragraph (a) of this

subsection include:

¢ Only one source is capable of responding due to the unique or specialized nature
of the work;

e The new work is a logical follow-on to an original FSS order provided that the
original order was placed in accordance with the applicable FSS ordering
procedures. The original order must not have been previously issued under sole
source or limited source procedures; and

e Anurgent and compelling need exists and following the ordering procedures would
result in unacceptable delays.

The Contracting Officer shall procure such requirements only if the need to

do so is justified in writing and approved at the levels specified in paragraph

(f) of this subsection.

Except as provided in paragraph (e) of this subsection, when an order

contains brand name specifications, the Contracting Officer shall post the

following information along with the Request for Quotation (RFQ) to “e-Buy”

(http://www.ebuy.gsa.gov):

e For proposed orders exceeding $25,000, but not exceeding the simplified
acquisition threshold, the documentation required by paragraph (f) of this
subsection applies.

e For proposed orders exceeding the simplified acquisition threshold, the justification
required by §3-6 (c) applies.

The posting requirement of paragraph (d) of this subsection does not apply

when:

e Disclosure would compromise the Authority’s security. The fact that access to
classified matter may be necessary to submit a proposal or perform the contract
does not justify use of this exception;

e The nature of the file (e.g., size, format) does not make it cost-effective or
practicable for Contracting Officers to provide access through e-Buy; or

e The Chief Procurement Officer makes a written determination that access through
e- Buy is not in the Authority’s interest.

Orders exceeding the micro-purchase threshold, but not exceeding the

simplified acquisition threshold. For proposed orders exceeding the micro-

purchase threshold, but not exceeding the simplified acquisition threshold,

the Contracting Officer shall document the circumstances when restricting
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consideration.

11-11-8 DOCUMENTING AWARD DECISION AND ORDERS

(a)

(c)

(d)

Procurement personnel shall document orders, at a minimum, by identifying the:

e Schedule contracts considered, noting the contractor's name and address from
which the supply or service was purchased;

Purchase order number;

Description of the supply or service purchased;

Amount paid;

Contractor delivery and payment terms;

Competitive review and the best value decision: and

Documentation that a market/pricing comparison was conducted.

If an Authority requirement, in excess of the micro-purchase threshold but not

exceeding the simplified acquisition threshold, is defined so as to require a particular

brand name, product or feature of a product unique to one manufacturer, thereby

precluding consideration of a product manufactured by another company, the

Contracting Officer shall include an explanation in the contract file:

o As to why the particular brand name, product, or feature is essential to satisfy the
Authority’s needs; and

o That market research indicates other companies’ similar products, or products
lacking the particular feature, do not meet, or cannot be modified to meet, the
Authority’s needs.

Orders awarded noncompetitively require preparation and approval of a
Determination and Findings, in accordance with these procedures.

In addition to the documentation requirements in paragraphs (a) — (c) above, when
ordering supplies or services requiring a statement of work (see §11-10-3), the
Contracting Officer shall document the:
e Evaluation methodology used in selecting the contractor to receive the order;
¢ Rationale for any tradeoffs in making the selection;
e Price reasonableness determination required by §11-10-3 (d); and
e Rationale for using other than:
o A firm-fixed price order; or
o A performance-based order.

11-11-9 ORDER PLACEMENT

(a)

In emergency situations, oral orders may be placed to the maximum
ordering limitation ofthe schedule contract, not to exceed the simplified
acquisition threshold, provided the contractor accepts this procedure and a
confirming copy is promptly forwarded to the contractor. However, oral
orders may not be placed for services requiring a statement ofwork or orders
containing brand name requirements that exceed $25,000. Oral orders
should be kept to a minimum as the potential exists for duplicate deliveries
when oral orders are placed and followed up by a written confirming order.
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(b) Orders may be placed on the prescribed form for Authority purchase orders,
or an established electronic communications format to order supplies or
services from schedule contracts. The Contracting Officer shall place an
order directly with the contractor in accordance with the terms and
conditions of the pricelists.

(c) Prior to placement of the order, the Contracting Officer shall ensure that
Authority regulatory or statutory requirements have been applied, such as
inclusion of the:

e Authority Indemnity Clause;
e Authority Insurance Clause; and
e FTA and federally required clauses, when federal funds are used.

(d) Orders shall include the following information in addition to any information
required by the schedule contract:
Complete shipping and billing addresses;
Contract number and date;
Order number;
F.O.B. delivery point; (i.e., origin or destination);
Discount terms;
Delivery time or period of performance;
Special item number or manufacturer’s part number;
A statement of work for services, when required, or a technical specification with
a complete description of each item (i.e., model number, features and options such
as color, finish, and electrical characteristics);
Quantity and any variation in quantity;
Number of units;
Unit price;
Total price of order;
Points of inspection and acceptance;
Other pertinent data (e.g., delivery instructions or receiving hours and size-of-truck
limitation);
Marking requirements; and
e Level of preservation, packaging, and packing.

11-11-10 INSPECTION AND ACCEPTANCE

(a) Supplies. Inspection and acceptance of supplies shall be at destination
except when theschedule contract requires mandatory inspection at origin
or a schedule item is covered by a product description, and the Contracting
Officer determines that the schedule contracting agency’s inspection
assistance is needed (based on the ordering volume, thecomplexity of the
supplies, or the past performance of the supplier).
¢ When the schedule contracting agency performs the inspection, the Authority will
provide two copies of the order specifying source inspection with detailed
inspection requirement to the schedule contracting agency. The schedule
contracting agency will notify the Authority of acceptance or rejection of the
supplies and provide the requisite certification documentation to substantiate the
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schedule contracting agencies position.

o Material inspected at its source by the schedule contracting agency, and
determined to conform to the product description of the schedule, shall not be re-
inspected for the same purpose. The Authority shall limit inspection to kind, count,
and condition on receipt.

e Unless otherwise provided in the schedule contract, acceptance is conclusive,
except in regard to latent defects, fraud, or such gross mistakes as to suggest
fraud.

(b) Services. The Authority has the right to inspect all services in accordance
with the contractrequirements and as called for by the order. The Authority
shall perform inspections andtests as specified in the order's quality
assurance surveillance plan in a manner that will not unduly delay the work.

11-11-11 REMEDIES FOR NONCONFORMANCE

(a) If a contractor delivers a supply or service, but it does not conform to the
order requirements, the Contracting Officer shall take appropriate action in
accordance with theinspection and acceptance clause of the contract, as
supplemented by the order.

(b) If the contractor fails to perform an order, or take appropriate corrective
action, the Contracting Officer may terminate the order for default or modify
the order to establish a new delivery date (after obtaining consideration, as
appropriate). Contracting Officers shall follow the procedures at §11-10-12
below, when terminating an order for default.

11-11-12 TERMINATION FOR DEFAULT

(@) The Contracting Officer may terminate individual orders for default, which
shall comply with §18-15 (c) and may include charging the contractor with
excess costs resulting fromrepurchase.

The GSA contracting office shall be notified of all instances where the
Authority’sContracting Officer has terminated for default an individual order
to a Federal Supply Schedule contractor, or if fraud is suspected.

(b) If the contractor asserts that the failure was excusable, the Contracting
Officer shall follow the Disputes procedure in Chapter 19 of these
procedures, as appropriate.

(c) If the contractor is charged excess costs, the following apply:
¢ Any repurchase shall be made at as low a price as possible, considering
the quality required by the Authority, delivery requirement, and administrative
expenses. Copies of all repurchase orders, except the copy furnished to the
contractor or any other commercial concern shall include the notation:
e “Repurchase against the account of [insert contractor's name] under Order
[insert number] under Contract [insert number]. *
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o When excess costs are anticipated, the Contracting Officer may withhold funds
due the contractor as offset security. The Contracting Officer shall minimize excess
costs to be charged against the contractor and collect or set-off any excess costs
owed.

o If the Contracting Officer is unable to collect excess repurchase costs, he/she shall
notify the GSA after final payment to the contractor.

o The notice shall include the following information about the terminated
order: (A) Name and address of the contractor, (B)Schedule, contract,
and order number, National stock or special item number(s), and a
brief description of the item(s), Cost of schedule items involved, (E)
Excess costs to be collected, and (F) Other pertinent data.

o The notice shall also include the following information about the re-
purchase contract: (A) Name and address of the contractor, (B) Item
repurchase cost, (C) Repurchase order number and date of payment,
(D) Contract number, if any, and (E) Other pertinent data.

(d) Only the GSA Contracting Officer may modify the contract to terminate for
cause any, or all, supplies or services covered by the schedule contract. If
the GSA Contracting Officer has terminated any supplies or services
covered by the schedule contract, no further orders may be placed for those
items. Orders placed prior to termination for default shall be fulfilled by the
contractor, unless terminated for the convenience of the Authority.

11-11-13 TERMINATION FOR CONVENIENCE

(@) The Contracting Officer may terminate individual orders for the Authority’s
convenience, which shall comply with §18-15 (b).

(b) Before terminating orders for the Authority’s convenience, the Contracting
Officer shall pursue a “no cost” settlement agreement with the contractor.

(c) Only the GSA Contracting Officer may modify the schedule contract to
terminate any, or all, supplies or services covered by the schedule contract
for the Authority’s convenience.

11-11-14 DISPUTES

(a) Disputes pertaining to the performance of orders under a schedule
contract. Under the Disputes clause of the schedule contract, the
Contracting Officer may:

¢ [ssue final decisions on disputes arising from performance of the order (but see
paragraph (b) of this section); or
o Refer the dispute to the GSA Contracting Officer.

The GSA Contracting Officer shall notify the Contracting Officer
promptly of any final decision.
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(b) Appeals. Contractors may appeal final decisions to either the Board
of Contract Appeals servicing the agency that issued the final
decision or the U.S. Court of Federal Claims.

(c) Alternative disputes resolution. The Contracting Officer should use
alternative dispute resolution methods to the maximum extent
practicable (see 19-3 (b)).

Page | 231



12 - ARCHITECT-ENGINEER AND RELATED SERVICES

12-1 PURPOSE AND SCOPE

This chapter prescribes policies and procedures for the procurement of Architect-
Engineer (“A-E”) and related services, excluding expert witness services.

12-2 DEFINITION

The term “Architect-Engineer Services” means:

Professional services of an architectural or engineering nature, which are required to
be performed or approved by a person licensed, registered, or certified to provide such
services;

Professional services of an architectural or engineering nature performed by contract
that are associated with research, planning development, design, construction
alteration, or repair of real property;

The design firms the Authority may contract with to prepare plans and specifications
must be evaluated individually to determine whether they can efficiently divide the work
into specialty packages, if multiple prime contractors are to be used, or if the project
can be designed in phases appropriate for use of phased design and construction;
Other professional services of an architectural or engineering nature, or incidental
services, which members of the architectural and engineering professions (and
individuals in their employ) may logically or justifiably perform, including studies,
investigation, surveying, mapping, tests, evaluations, consultations, comprehensive
planning, program management, conceptual designs, development of plans and
specifications, value engineering, construction phase services, soils engineering,
drawing reviews, preparation of operating and maintenance manuals, and other
related services; and

Such other services as may be included under FTA Circulars or regulations, or under
the Brooks Act, as amended.

12-3 PUBLIC ANNOUNCEMENT

(@) The Authority shall publicly announce requirements for Architect-Engineer
Services and negotiate contracts for these services based on the demonstrated
competence and qualifications of prospective contractors to perform the
services required at fair and reasonable prices. Sources for A-E contracts shall
be selected in accordance with the procedures in §12-5.

Prior to publicly announcing an A-E Services requirement, the Authority must
consider whether it is appropriate for an A-E Consultant to accomplishthe work.
The Contracting Officer shall consider the Architect-Engineer Consultant’s
customary role with respect to the type of work sought in the public
announcement. FTA's enabling legislation at 49 USC Section 5325(b)(1)
requires the use of the qualifications- based procurement procedures contained
in the Brooks Act, 40 USC Sections 1101 through 1104, to acquire A&E
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services, but also for program management, construction management,
feasibility studies, preliminary engineering, design, architectural, engineering,
surveying, mapping and related services, when those services are directly in
support of, directly connected to, directly related to, or lead to construction,
alteration, or repair of real property. The nature of the work to be performed and
its relationship to construction, not the nature of the prospective contractor,
determine whether qualifications-based procurement procedures may be used.

Qualifications-based procurement procedures may not be used to acquire other
types of services if those services are not directly in support of, directly
connected to, directly related to, or do not lead to construction, alteration, or
repair of real property.

Except for procurements less than the simplified acquisition threshold as
described in §12-8 or as otherwise approved by the General Manager, all
requirements for AE services shall be formally solicited through announcement
in FedBizOpps and on the Authority’s website. All announcements will provide,
at a minimum:

A broad SOW;

The applicable selection factors (§12-5);

A specific time and place to receive technical proposals;

A specific point of contact; and

The specific format to be followed in submitting a technical proposal or
qualifications, i.e., GSA Standard Form S.F. 330.

(b)  Organizational Confilict of Interest The A-E Consultant will not be utilized for the
work to be accomplished if, because of the award of that work to the A-E
Consultant, the:
¢ A-E Consultant’s actual or potential ability to render impartial assistance or advice
to the Authority would be impaired; or
¢ A-E Consultant would have an unfair competitive advantage with respect to the
work which is the subject of the proposed public announcement.

Once the requirement is publicly announced, an A-E Consultant will not be
allowed to participate as a prime contractor, joint venture member, or
subcontractor, if the Contracting Officer determines that a conflict of interest
exists. Sub-consultants to the A-E Consultant may be considered as a prime
contractor, joint venture member, or subcontractor, provided that such
participation does not: (1) impair the actualor potential ability of the sub-
consultant to render impartial assistance or advice to the Authority; (2) create
the potential or impair the sub-consultant’s objectivity in performing any contract
services provided to the Authority; or (3) confer an unfair competitive advantage
on the sub-consultant with respect to the publicly announced work.

12-4 COMPETITION

Procurement of A-E services in accordance with the procedures in thisSection will
constitute a competitive procedure.
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12-5 SELECTION CRITERIA OF FIRMS FOR A-E CONTRACTS

The Authority shall evaluate each potential contractor in terms of its:

Professional qualifications necessary for satisfactory performance of required
services;

Specialized experience and technical competence in the type of work required;
Capacity to accomplish the work in the required time;

Past performance on contracts with the Authority, Government agencies, and
private industry in terms of cost control, quality of work, and compliance with
performance schedules;

Location in the general geographical area of the project and knowledge of the
locality of the project; provided, that application of this criterion leaves an
appropriate number of qualified firms, given the nature and size of the project;
Proposed or past DBE participation (for responsiveness and responsibility
determinations only); and

Acceptability under other appropriate evaluation criteria. Price is excluded as an
evaluation factor.

12-6 TECHNICAL EVALUATION TEAM (“TET”)

(a)

(b)

(c)

A TET shall be convened for the purpose of selecting proposed contractors for
the performance of A-E or related services. The Chairman of the TET will be an
Authority staff member familiar with source selection procedures and appointed
by the ContractingOfficer. The cognization EMT and SMT member or Office
Director requesting the services will nominate members of the TET to the
Contracting Officer. TET nominees will have significant program knowledge,
expertise in the area of interest, and experience with Authority related
acquisition matters to the greatest extent possible. As appropriate, the
appointed TET will include registered architects, engineers or surveyors among
itsmembers. At least one member of the TET shall be from the user department.
Other departments shall be represented when appropriate. The DBE Liaison
will be invited to assign a representative to participate in the TET's
deliberations. TET members will be designated as voting or non-voting
members by the Contracting Officer.

Meetings and Records. The meetings of the TET shall be scheduled by the
Chairperson.The TET's deliberations are highly confidential and shall not be
made available to anyonewithout specific approval of the Contracting Officer.
The Chairperson shall cause a recordto be made of all TET meetings and actions
forinclusion in the procurement files. The final TET report must comply with §12-
6 (c) below.

TET Responsibilities. The TET shall perform the following functions:

Review the current data files on eligible firms, including prior A-E evaluations and
responses to a public notice concerning the particular project.

Evaluate the firms in accordance with the criteria in §12-5 above as may be
expanded in a particular solicitation.

Establish and recommend to the Contracting Officer a short list of three or more
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(d)

firms listed beginning with the most qualified firm based on the review of submitted
documents. Once the short list and the basis of a firm’s inclusion on the list has
been approved by the Contracting Officer, the TET shall conduct interviews with
each short- listed firm.

After interviews conclude, prepare a report recommending, in qualification order
(considering strengths and weaknesses), at least three firms that are to be
considered to perform the required services. The report shall justify the ranking of
each firm by including a description of the discussions and evaluation conducted
by the TET to allow the Contracting Officer to review the considerations upon which
the recommendations are based.

Contracting Officer Responsibilities with the TET. The Contracting Officer shall
review therecommendation of the TET and:

Approve the recommended list of qualified prospective contractors submitted; or
Return the recommendation to the TET for such action as may be considered
appropriate. The Contracting Officer shall not add firms to the selection report.

12-7 NEGOTIATIONS

(a)

The final selection authorizes the Contracting Officer to begin negotiations.
Negotiationsshall be conducted beginning with the most qualified firm in the
final selection.

Authority to Negotiate. The Contracting Officer is responsible for conducting all
negotiations and for the results thereof. In discharging responsibilities, the
Contracting Officer shall use the services of technical, legal, audit and other
specialists in the Authority, as required.

Representation of Requesting Office. The representative(s) of the Program Office
initiating the procurement shall be present and may assist in negotiations.

The Contracting Officer shall request a proposal from the firm, ensuring that the
solicitationdoes not inadvertently require the firm to propose or preclude the firm
from proposing theuse of any appropriate design method.

If a mutually satisfactory contract with a fair and reasonable price cannot be
negotiated after the Contracting Officer has obtained a written best and final
offer, the firm will be notified in writing that negotiations have been terminated.
The Contracting Officer shall then initiate negotiations with the next firm on the
final selection list. If a mutually satisfactory agreement cannot be reached with
the next most qualified firm after the Contracting Officer has obtained a written
best and final offer that firm will be notified in writing that negotiations have been
terminated. Then, if necessary, negotiations with successive firms in
descending order of qualifications may be conducted until contract award can
be made to the firm whose price the Authority believes is fair and reasonable,
or the procurement is cancelled or recompeted.
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12-8 ARCHITECT-ENGINEER (A-E) SIMPLIFIED PROCEDURES

(@) The simplified procedures set forth in this section may be used in selecting
prospective contractors to perform A-E and related services estimated to be
within the Authority’s simplified acquisition threshold.

(b) A TET for services estimated to be within the simplified acquisition threshold is
not required.

(c) The following actions shall be taken in the evaluation and selection process:

o The Program Office requesting A-E services, together with the Chief Engineer,
shall review background and qualification data on as many prospective contractors
as they deem feasible under the circumstances, and select the firm they consider
best qualified to perform the services being procured.

e Areport, signed by both officials reviewing the data, will be prepared and submitted
to the Contracting Officer. The report will list at least two firms in the order
considered best qualified to perform the services being procured.

e The Contracting Officer will concur with the recommendation made therein or
return the report for such action as may be considered necessary.

¢ Upon concurrence from the Contracting Officer, his/her designated representative
will commence negotiations with the best qualified firm. If agreement cannot be
reached with the best qualified firm, then only after failing to agree on a fair and
reasonable price may negotiations be conducted with the next most qualified firm.
Then, if necessary, negotiations with successive firms in descending order may be
conducted until contract award can be made to the firm whose price the Authority
believes is fair and reasonable.

e Upon conclusion of contract negotiations, the contract will be submitted for
approval in accordance with §2-4 (d).

12-9 CONTRACTOR PERFORMANCE EVALUATIONS

(@) Preparation of Performance Reports. Selection of an A-E contractor always
depends on prior performance of the firm, its subcontractors and consultants. In
order to ensure properconsideration of firms, a formal written evaluation of the
A-E contractor's performance willbe prepared on two occasions. The first
evaluation is initiated at the completion of designor at the end of each period of
performance by the design phase COTR, and the second is initiated by the
construction phase COR/COTR at the completion of the construction phase.
GSA _Standard Form 1421 (“SF 1421”) will be used for purposes of evaluating
A-E firms.

(b)  Maintaining and Retention of Performance Reports. The Contracting Officer will
maintainall completed evaluation forms. The original will be maintained in the
contract file and a copy will be maintained in a file established for each
contractor. These records are to bemaintained for five years after completion of
construction.

(c)  Contractor Access to Performance Reports. The contractor will have access to
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these evaluations. In any situation of less than satisfactory performance, the
contractor will be given the opportunity to review and comment on the
evaluation before it is made part of the official record.

12-10 COST ESTIMATE FOR ARCHITECT-ENGINEER WORK

An independent Authority estimate of the cost of A-E services shall be prepared and
furnished by the Program Office to the Contracting Officer upon submittal ofthe
procurement ready package. The estimate shall be prepared on the basis of a detailed
analysis of the required work as though the Authority were submitting a proposal.

12-11 COST AND PRICE ANALYSIS

The Contracting Officer must conduct a cost analysis of pricing proposals during
negotiations of any contract or modification, but prior to award in accordance with
Chapter 16 of these procedures.

12-12 RELEASE OF INFORMATION ON FIRM SELECTION

When an award has been made, the Contracting Officer may release award
information.

12-13 ERRORS AND OMMISIONS INSURANCE

All A-E contractors will be required to obtain and maintain errors and omissions
insurance in a type and amount deemed appropriate by RISK for the protection of the
Authority. A- E contractors may be found liable for designer errors and omissions and
the Authority may initiate claims against A-E contractors or their insurance companies.

12-14 A-E CONTRACT REQUIREMENTS AND PROVISIONS

(@) Contract Type. The Contracting Officer will select the appropriate type of
contract in accordance with Chapter 4 of these procedures. The type of contract
selected for use should be discussed and justified in the source selection plan.

(b)  Contractor Assistance. The A-E firm is often contacted during the construction
phase to provide advice and assistance. The basic scope of the contract should
include a provision for this service.

(c) Performance Period. A-E contracts for design and monitoring ofconstruction
projects should be awarded to cover the specific project period of performance.
A-E contracts with options shall comply with the Authority's policies for using
options as required by §4-21.

(d)  Contract and Contract Modifications. All A-E contracts and modifications thereto
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will incorporate definitive prices or cost-plus-fixed-fee amounts, firm delivery
dates, and agreement on contract terms and conditions. Non-definitive
contractual instruments,such as those issued “subject to audit” or “subject to
‘downward adjustment,™ may not beissued without the written approval of the
Chief Procurement Officer.

(e)  Organizational Conflict of Interest Contract Provision. A-E Consultantcontracts
will contain a provision which prohibits them from being considered for publicly
advertised contracts and limit their sub-consultants’ participation in publicly
advertised contracts as outlined in §12-3 (b).

(f)  For federal requirements pertaining to audits and establishment of indirect cost
rates for awarded architect/engineering contracts, see FTA 4220.1, Chapter VI,
Section 3f(5).

12-15 RETENTION OF A-E RECORDS

(@)  The Contracting Officer shall be responsible for maintaining a complete current
inventoryof the basic statement of qualifications, GSA Standard Form 330, for
each A-E firm which requests consideration for an Authority contract. These
records are available for use by all appropriate Authority personnel.

(b)  All other records relating to a specific A-E contract will be retained in the
procurement file until the contract is closed out.

12-16 CONTRACT FILE ASSEMBLY AND DOCUMENTATION

(@) General It is necessary to retain accurate and complete documentation
regarding every contract awarded by the Authority. In addition to the
requirements of §2-16, ProcurementRecord, Contract Administrators must
adhere to the following requirements to implementconsistent documentation in
the form of a conformed contract. Conformed contracts will be compiled by each
Contract Administrator and submitted to the Procurement file room.

(b) Only those procurement files which contain a bound labeled Conformed
Contract will be accepted by file room personnel.

(c)  Within 90 days of contract award, all Contract Administrators must compile all
documents which were issued pursuant to an IFB or RFP. Contract
Administrators must assemble allrelevant written records for all procurements.
The records will be collected into a single file and placed into the Authority’s
record keeping system. The appropriate checklist (referto Appendix A for
checklists) must be completed by the Contract Administrator to ensurethat the
proper procurement processes have been followed, all considerations relevant
tothe procurement process have been addressed, and all components of the
procurement file shall be assembled no later than 90 days after contract award.
The procurement record and checklist must be reviewed by the contract
manager and procurement manager. Following the review, the Contract
Manager and the Procurement Manager must sign the checklist. Following this
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(d)

(e)

(f)

review, the procurement record including the completed checklist will be
reviewed by the assigned COUN attorney to ensure legal sufficiency of the
procurement. In addition to the requirements of the appropriate checklist, the
compileddocuments must include those items indicated below as appropriate:

Notice to Proceed/Award

Delegation of Contracting Officer’s Technical Representative (COTR), if applicable
Insurance Certificates

Executed Contract/Agreement Form (signed by both parties)

Unit Price Schedule (accepted with date)

List of Positions (If applicable)

Department of Labor - Labor Rates (if applicable)

Solicitation Package

Amendments (acknowledged)

Disadvantaged Business Enterprise (“DBE”) Participation (Signed Letters of Intent,
DBE Participant Schedule)

Complete Pre-Award Data

Representations and Certifications (signed)

Cost Proposal

Once the documents are compiled, the Contract Administrator is responsible
for creatinga cover sheet which contains the descriptive contract name and
IFB/RFP number. The cover sheet must clearly be identified as for a Conformed
Contract.

The Contract Administrator must distribute the Conformed Contract to the
Awarded Contractor and the Contracting Officer's Technical Representative.

Once the Conformed Contract has been compiled, the document should be
uploaded to CLM.
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13 - CONSTRUCTION CONTRACTS

13-1 PURPOSE AND SCOPE

(@) General. This chapter prescribes the procedures unique to construction
contracting. “Construction” means the process of building, altering, repairing,
improving, or demolishing any public infrastructure facility, including any public
structure, public building,or other public improvements of any kind to real
property. It does not include the routine operation, routine repair, or routine
maintenance of any existing public infrastructure facility, including structures,
buildings, or real property.

(b)  Applicability. Contracts for construction are subject to the provisions of this
Chapter and other applicable provisions prescribed in these procedures. A
contract for construction including supplies or services shall contain clauses
applicable to the predominant part ofthe work.

13-2 GENERAL POLICY

(a) Itis intended that the Contracting Officer have sufficient flexibility in formulating
the projectdelivery approach in a particular project to fulfill the Authority's needs.
In each instance, consideration commensurate with the project size and
importance should be given to all the appropriate and effective means of
obtaining both the design and construction of the project. The methods for
achieving those purposes set forth in this Chapter and in Chapter12 of these
procedures, regarding Architect-Engineering and related services, are not to be
construed as an exclusive list.

(b)  In selecting the construction contracting method, the Contracting Officer should
considerthe results achieved on similar projects in the past and the methods
used. Considerationshould be given to all appropriate and effective methods,
their comparative advantages and disadvantages, and how they might be
adapted or combined to fulfill the Authority's requirements.

(c) This section is intended to guide Authority personnel in selecting the
appropriate contracting method.

13-3 METHODS OF CONTRACTING

Contracts for the construction, reconstruction or improvement of any facility, when the
expenditure exceeds the Simplified Acquisition Procedures threshold, may be
awarded using either the competitive sealed bidding (Chapter 9) or competitive
proposal (Chapter10) contracting method, or any configuration thereof that most likely
will result in timely, economical, and otherwise successful completion of the
construction project. Construction contracts shall not be awarded using non-
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competitive procedures.

13-4 CRITERIA FOR METHOD SELECTION

Construction methods that may be utilized by the Authority include:
Design/Bid/Build

Design/Build

Design/Build/Operate/Maintain

Construction Manager at Risk

Progressive Design Build

(b)

(c)

Before choosing the construction contracting method to use, a careful
assessment must be made of the requirements the project must satisfy and
those other characteristics thatwould be desirable. In addition to factors set forth
in paragraphs (b) and (c), other factorsto consider are:

The date the project must be ready to be occupied;

The type of project;

The extent to which the Authority’s requirements and the ways in which they are
to be met are known; and

The size, scope, complexity, and economics of the project.

Sections 13-7 through 13-12 provide additional information about the
advantages of the construction contracting methods including project control
and time considerations.

The following factors relating to the Authority’s resources should be considered:

The amount and type of financing available for the project, including whether the
budget is fixed or flexible, and the source of funding (for example, general or
special authorization, federal assistance monies, or bonds);

A realistic appraisal of the qualifications and experience the Authority’s personnel
can bring to the project and, of equal importance, how much time such personnel
can devote to the project; and

The availability of outside consultants.

Choice of the proper construction contracting method entails not only the
internal examination described in this section, but must take into account the
characteristics, experience, and availability of the contractors who can work on
the project. Itis importantto consider the amount of competition currently in the
market for the particular type of contract and whether a price can be obtained
that is fair and reasonable when consideredtogether with the benefit to the
Authority potentially obtainable from such a contract.

Prospective construction contractors must be capable and willing to bid on the
construction project as required by the contracting method chosen.

If the contracting method involves use of consultants, an evaluation of the
availability of qualified consultants should be made.

If the design-build method or some variation of it is considered, availability of firms
capable of both designing and construction of the facility must be determined.
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13-5 LEASE, BUY, OR BUILD

Before initiating a construction project, consideration shall be given to leasing or
buying existing building space as well as to constructing new space. Factors to
consider when choosing among these three alternatives include, but are not limited
to:
o Whether the Authority's requirements will be continuing or temporary;
e The need for control by the Authority over the building including, but not limited to,
security considerations;
The adequacy of available space to fit the Authority's needs;
e Tothe extent they are reasonably known or ascertainable, the life-cycle costs associated
with leasing, buying, or building;
¢ Which method is most time effective to meet the Authority's requirements;
The need to physically separate and distinguish the Authority’s facilities from private
facilities;
e The dislocation of existing tenants, both commercial and residential, resulting in
relocation claims; and
e Environmental impacts.

13-6 GENERAL DESCRIPTIONS

(@) The following descriptions are to provide a common vocabulary for use in the
context of this section and for general discussion concerning the construction
contracting activities of the Authority. The methods described are not all
mutually exclusive and often may be combined on one project. These
descriptions are not intended to be fixed in respect to allconstruction projects of
the Authority. In each project, these descriptions may be adaptedto fit the
circumstances of that project. However, the Contracting Officer should
endeavor to ensure that these terms are described adequately in the
appropriate contracts, are notused in a misleading manner, and are understood
by all relevant parties.

(b)  The single prime contractor method of contracting has one general contractor
contractingwith the Authority to complete an entire construction project on a
timely basis in accordance with plans and specifications provided by the
Authority. These plans and specifications may be prepared by a private
architectural firm under contract to the Authority. The general contractor takes
responsibility for successful completion of the project, including any work
performed by subcontractors.

(¢)  Under the multiple prime contractor method, the Authority contracts directly with
a numberof contractors to complete portions of the project in accordance with
the Authority's plansand specifications. The Authority or its agent will have
primary responsibility for successfulcompletion of the entire project.

(d) In a design-build or turnkey project, a design-build contractor contracts directly
to meet the Authority's requirements as described in a set of performance
specifications by constructing a facility to its own plans and specifications.
Design responsibility and construction responsibility both rest with the design-
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build contractor. Phased design andconstruction denotes a method in which
construction begins when appropriate portions have been designed but before
substantial design of the entire structure has been completed. This method can
include instances where the design-build contractor suppliesthe site as part of
the package.

(e) A construction manager is a firm or a person experienced in construction that
has the ability to evaluate and to implement plans and specifications as they
affect time, cost, andquality of construction and the ability to coordinate the
design and construction of the project, including the administration of change
orders. The Authority contracts with a qualified construction manager to act for
the Authority in the construction project as specified in the construction
management contract.

(f) At times, the construction manager may guarantee that the project will be
completed on time and will not exceed a specified maximum price. This form of
contracting is known asConstruction Manager at Risk. In such contracts, the
construction manager will become responsible to complete the project at or
below the specified maximum price.

13-7 SINGLE PRIME CONTRACTOR

(@) Traditional construction contracting involves the selection of a single general
contractor through a competitive sealed bid or proposal process where
comprehensive plans and specifications are precise enough to allow
prospective general contractors the ability to prepare the bid or proposal. The
contractor awarded the contract takes responsibility forthe coordination of
subcontractors and timely completion of the project at the price specified in the
contract. The architect-engineer, the Authority's project manager, and (ifused)
the construction manager shall monitor the progress of the project and
otherwise represent the Authority's interest as set forth in the pertinent
contracts.

(b)  The primary advantage of the single prime contractor method is that the Authority
can lookto one contractor who has responsibility for completing the project.
Also, the Authority isgiven a fixed price for completion of the entire project
before the construction begins.

(c) The single prime contractor method removes subcontractors from direct
Authority control. This method will include the cost of the total project including
the prime contractor’s mark-up on each subcontract.

13-8 MULTIPLE PRIME CONTRACTORS

(@) Multiple prime contractors may be used with design and construction by
separating the plans and specifications into packages pertinent to recognized
trades. The Authority maymanage and coordinate their work or contract with a
construction manager to so do. Thecontracts may provide that responsibility for
successful completion of the entire project rests with the Authority or the
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Authority's agent.

(b)  The advantage to using the multiple prime contractor method is that it can lessen
the primecontractor's markup on the subcontractors’ contracts and gives the
Authority control overall the contractors doing the work. It permits the Authority
more flexibility in deciding whento enter the construction market and with what
size contracts. Also, this method allows the Authority privity of contract with a
larger number of contractors, thereby allowing the Authority to prescribe how
the contractors will complete their contracts.

(c)  There are disadvantages to this method, however, since it places all the risk of
managing and coordinating the construction work with the Authority. The
Authority or its representatives must actively and aggressively supervise the
project to ensure timely andsuccessful completion. A contract that merely
requires specialty contractors to cooperateand to coordinate their work is
insufficient.

(d)  Whenever multiple prime contractors are used the contract between the
Authority and each prime contractor must be coordinated, clearly state the scope
of each contractor'sresponsibility, when the portions of its work are to be
complete, and must provide a system of timely reports on progress of the
contractor's work and problems encountered.

The contract must specify that each contractor is liable for damages caused to
other contractors and the Authority because of delay or otherwise. Such clauses
cannot attemptto relieve the Authority's liability where it fails to coordinate and
manage the project properly. Further, the duties of the Authority's Project
manager, the architect-engineer, and the construction manager (if one is
employed) with respect to the contractors shouldbe clearly delineated in all the
parties' contracts.

13-9 DESIGN-BUILD TURNKEY

(@) The design-build or turnkey method gives the contractor maximum control of
the design and construction project consistent with the Authority's needs. The
Authority prepares a set of performance specifications including functional
criteria, any life-cycle cost considerations, and other evaluation factors. The
Authority also shall specify the degreeof detail necessary in a design proposal.
The contractor is selected on the basis of its design proposal, proposed price,
and other stated evaluation criteria. It may be appropriate to use a multi-step
process to lessen the number of firms submitting final design proposals to
reduce administrative burden and to keep proposal preparation costsdown.
After award, the contractor completes the design (subject to review by the
Authorityor its architect-engineer as set forth in the contract) and constructs the
project. The contractor chooses whether to phase the project.

(b)  When using federal funds, the Authority must procure design-build services
through means of a qualifications-based competitive proposal procedure based
on the Brooks Actwhen the preponderance of the work to be performed is
considered to be architectural and engineering, program management,
construction management, feasibility studies, preliminary engineering, design,
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architectural, engineering, surveying, mapping, or related A&E services.
Conversely, architectural and engineering qualifications-based competitive
proposal procedures may not be used to procure design-build services when
the preponderance of the work to be performed are construction services.

(c) Inthe design-build method, a fixed or target price for the project is established
at time of contract and the contractor designs and builds the project with its own
forces. Consequently, the duty and risk of proper management of project design
and constructionlies with the contractor. It also allows the contractor to design
and perform in a manner best suited to its operations and experience. It may
give the Authority earlier definition of the project. This method is most
appropriate when the Authority will not need to be deeplyinvolved in the project's
design and construction.

(d)  Adisadvantage of the design-build method is that there is less control over the
design andconstruction process. The contract is awarded on the basis of a
design proposal, not a complete set of plans and specifications. The Authority's
needs may not be met if the specifications are deficient, if the contractor's design
proposals are not carefully evaluated,and if the design and construction process
is not carefully monitored to ensure that both the specifications and the design
proposal are being followed.

(e) Careful preparation of the specifications and evaluation criteria is crucial to
successful useof the design-build method. The contract documents should
delineate clearly the Authority's rights to inspect plans and specifications and the
construction work in progress.They should indicate precisely what will constitute
completion of the project by the contractor.

13-10 CONSTRUCTION MANAGER

(@)  Aconstruction manager may bring a valuable practical construction perspective
to the Authority in both the planning and design phases of the project. For
purposes of this section, the planning phase encompasses those activities
involved in determining the Authority's requirements, selecting the construction
contracting method, and establishing progress schedules. Prior to the
solicitation of construction, the construction manager should perform a value
engineering study of the design. The value engineering study should include
suggestions to cut construction costs relating to the practicality of construction,
construction industry conditions, and building materials specified. A
construction manager would assist in phasing the construction process.

(b)  Once construction commences, the construction manager's role may be limited
to monitoring construction progress and inspecting and otherwise representing
the Authority's interest if design and construction with a single prime contractor
is used. If theproject is constructed by the phased design and construction
method or the multiple primecontractors method, the construction manager is
responsible for the supervision and management of their work. In a project
using phased design, the construction manager may give the Authority a
performance incentive price for completion of the project at finalcompletion of
all the drawings and specifications. To the extent the construction manageris
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the Authority's representative, the manager will assist in the final inspection and
acceptance of the project by the Authority.

(c)  The construction manager adds construction expertise to the Authority's team.
Several benefits of this expertise are listed below.

¢ The selection of the construction contracting method and other crucial decisions in
the early phases of the project can be made with a better understanding of their
impact upon construction.

e The construction manager can manage the work of the various construction
contractors as the Authority's representative instead of a single prime contractor
whose interests may not coincide with those of the Authority. In this way, the
Authority will gain more control of the actual construction project.

e Phased design and construction may be used more readily because a construction
manager can relieve the burden on the Authority to coordinate its duties with those
of the architect-engineer and the various contractors.

e A construction manager may offer a performance incentive because of its
involvement in the project from the beginning. This may permit the Authority to
phase the design and construction effectively and still have a fixed price for funding
purposes before construction begins.

(d) A disadvantage of using a construction manager is that the construction
manager's fee isadded cost to the construction project. On smaller construction
projects, construction management may not be cost effective.

(e) Itis imperative that the construction management contract clearly set forth the
duties and authority of the construction manager with respect to all the
participants in the project. The contract should define the possible liability of the
Authority and the construction manager for failure to coordinate the
subcontractors' work and for failure to deliver a completed project.

13-11 DESIGN-BID-BUILD CONSTRUCTION

(@) The design-bid-build procurement method requires separate contracts for
design servicesand for construction. For the design services, the qualifications-
based procurement procedures must be used. Qualifications-based
procurement procedures shall not be used for the procurement of the
construction.

(b)  The initial step in using design-bid-build construction is to gather a team to
design the project and provide a complete set of drawings and specifications to
use in awarding the construction contract or contracts. Except for redesign
necessitated by changes in the Authority's requirements or problems
encountered during construction, design is completebefore construction begins.

(c) A project using design-bid-build construction proceeds in clearly defined steps
which mayaid in financing and gaining any necessary approvals as well as aid in
managing the entireproject. Complex or unique projects can be completely
thought through and planned before construction begins. Before any
construction begins, a fixed price for the project can be established.
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(d)  Adisadvantage of design-bid-build construction is that it requires a longer time to
complete the project than phased design and construction. The complete
package of drawings andspecifications also freezes design decisions months or
years before construction begins.

13-12 PHASED DESIGN AND CONSTRUCTION

(@) Phased design and construction may be used when the architect-engineer,
working with the construction manager (if one is used) can settle on the major
design decisions and then do the detail design work in the sequence necessary
to construct the project. This design process then allows construction to begin
before design is complete for the entireproject (of course, design is complete
on those portions being constructed). Constructionshould begin only after the
Authority's requirements are set, the overall (schematic) designis complete, and
the complete drawings and specifications for the first construction phaseare
ready. (It may be possible to start site preparation prior to this stage.) A
construction manager often is necessary to assist in packaging the various
specialty contracts and to manage the work under these contracts.

(b) Phased design and construction may result in reduced project completion time.
It also may allow reduction in the scope of the project if prices on early portions
indicate the project may exceed the budget (in a design and construction project,
such redesign mightdelay the entire project). It also gives the Authority added
flexibility in deciding when to let the various specialty contracts to take
advantage of market conditions.

(c) Adisadvantage of phased design and construction is that portions of the project
begin before later portions are completely designed. Major changes in these
later portions maynecessitate costly changes in the early portions and result in
costly delays to many of theearly contracts. The Authority bears the risks for at
least some coordination of specialty contractors and for ensuring that design of
later portions does not adversely affect earlierones. In design and construction
projects, the Authority avoids these risks.

(d)  The contract must clearly establish the architect-engineer's duty to design to
allow phasing, and the contracts with the specialty contractors must clearly
delineate their scope of work, duties, and required coordination with other
contractors and the Authority. Further, the management rights of the Authority
and its construction manager, if one is used, must be set forth.

13-13 SPECIFICATIONS

(@) Where applicable, Contracting Officers shall ensure that references in
specifications conform to widely recognized standards for specifications
promulgated by governments, industries, and technical societies.

(b)  When "brand name or equal" descriptions are necessary, specifications shall
clearly identify and describe the particular physical, functional, or other
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characteristics of the brand name items that are considered essential to
satisfying the requirement.

(c) The technical provisions of construction specifications shall be in sufficient
detail so that when used with the applicable drawings, specifications, and
standards incorporated by reference, bids or proposals can be prepared on a
fair and competitive basis. Materials, equipment, components, or systems shall
be described, where possible, by reference to generally known references (e.g.,
Federal, military, or nationally recognized industry, and technical society
specifications, and standards). The standards which best represent the
Authority's minimum needs shall be selected for incorporation into the
construction specifications. Contracts for the construction of new buildings or
additions to existing buildings must include seismic safety provisions in
accordance with 42 USC §§ 7701 et seq. and applicable regulations.

(d)  Specifications for construction contracts exceeding $150,000 must require the
contractorto comply with Buy America requirements set out in FAR Subparts
25.1 and 25.2. Also, facilities to be used in public transportation service must
comply with accessibility provisions for individuals with disabilities in
accordance with 42 USC Sec. 12101 et seq. and applicable regulations.

13-14 ESTIMATE OF CONSTRUCTION COSTS

(@)  Anindependent Authority estimate of construction costs must be prepared, for
each proposed contract and for each proposed contract modification, by the
Program Office requesting the proposed contract or contract modification.
Independent cost estimates must be processed in strict accordance with §3-5
(Independent Cost Estimate).

(b) Iftwo-step sealed bidding is used, the estimate must be prepared after step one
is completed (§9-30).

13-15 DISCLOSURE OF MAGNITUDE OF CONSTRUCTION PROJECT

Advance notices and solicitations must state the scope of the construction
requirement. Notices shall be conducted in accordance with §3-11 (Publicizing
Contract Actions), §9- 11 (Public Notice), and §10-8 (c) (Public Notice).

13-16 LIQUIDATED DAMAGES

(@) The Contracting Officer must evaluate the need for liquidated damages in
construction contracts in accordance with §18-16.

(b) Liquidated damages provisions will be included in all construction contracts
under which the Authority may reasonably expect to incur damages in the form
of increased costs fromlate completion of the construction, and the extent or
amount of such damages would bedifficult or impossible to assess. See §18-
16 for guidance regarding factors to consider inusing a liquidated damages
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clause and in documenting the decision.

(c) Liquidated damages provisions for construction contracts are contained in the
"Termination for Default - Damages for Delay - Time Extension" clause of the
General Provision for construction contracts (WMATA General Provisions and
Standard Specifications for Construction Projects). To make such provisions
operative, an appropriate rate of Liquidated damages must be stipulated in an
amount per unit of time in an additional provision substantially as follows:

LIQUIDATED DAMAGES

In case of failure on the part of the Contractor to complete the work
within the timestated in the contract, or any extensions thereof, the
Contractor shall pay to the Authority as liquidated damages, pursuant
to the clause of this contract entitled "Termination for Default -
Damages for Delay - Time Extensions," the sum of

<dollars> for each day of delay“. This amount reflects the Authority’s
best estimateof lost revenue and/or increased costs arising out of the
contractor’s failure to complete its work in a timely fashion.

The liquidated damages provision must be clearly stated in the solicitation. In
addition, the calculation supporting the liquidated damages amount must be in
writing and placed in the contract file. Liquidated damages should reflect the
Authority’s best estimate of lostrevenue, increased costs, or both based on a
contractor’s failure to complete its work in atimely fashion.

13-17 FIXED-PRICE CONSTRUCTION CONTRACTS

A Contracting Officer shall use firm-fixed-price contracts to procure construction. A
contract may be priced on a lump-sum basis (when a lump sum is paid for the total
work or defined parts of the work) by milestone (defined portions of the work), on a
unit-price basis (when a unit price is paid for a specified quantity of work units), or a
combination ofall these methods.

13-18 CONSTRUCTION LABOR STANDARDS

(@)  General. This Section provides a detailed description of the Federal labor laws
and requirements which are applicable to Authority contracts, establishes
administrative procedures in connection with such laws, and prescribes the
contract clauses with respectto each such labor law or requirement.

(b)  Applicability. All contracts in excess of $2,000 for construction and other
contracts in excess of $2,500 which involve the employment of mechanics or
laborers shall include aprovision for compliance with sections 103 and 107 of the
Contract Work Hours and Safety Standards Act (40 USC 327-330) as
supplemented by Department of Labor regulations (29 CFR Part 5).

o Computing Work Week Wages. Under section 103 of the Act, each contractor shall

be required to compute the wages of every mechanic and laborer on the basis of

a standard week of 40 hours. Work in excess of the standard work week is
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(c)

permissible provided that the worker is compensated at a rate of not less than 1 V2
times the basic rate of pay for all hours worked in excess of 40 hours in the work
week.

Working Conditions. Section 107 of the Act is applicable to construction work and
provides that no laborer or mechanic shall be required to work in surroundings or
under working conditions which are unsanitary, hazardous, or dangerous to his
health and safety as determined under construction, safety, and health standards
promulgated by the Secretary of Labor.

Contract Clause. The prescribed clause specifying the above requirements is
entitted "Contract Work Hours and Safety Standards Act - Overtime
Compensation" which is included in the separate "General Provisions" utilized by
the Authority for construction contracts.

Copeland Anti-Kickback Act Provision. All contracts for construction or repair
shall includea provision requiring the contractor to comply with the Copeland
Anti-Kickback Act (18 USC 874) as supplemented in Department of Labor
regulations (29 CFR Part 3). This act provides that each contractor or
subcontractor shall be prohibited from inducing by any means any persons
employed in the performance of the work under the contract or subcontract to
give up any part of the compensation to which he is otherwise entitled.

Reporting Violations. The Contracting Officer is responsible for reporting violations
in accordance with 29 CFR Part 5.7 and 5.10.

Contract Clause. The prescribed clause specifying the above requirements is
entitled "Compliance with Copeland Regulations" and is included in the "General
Provisions and Standard Specifications for Construction Projects."

Davis-Bacon Act. All Authority construction contracts in excess of $2,000 shall
include aprovision requiring the contractor to comply with the Davis-Bacon Act
(40 USC 276a to a-7) as supplemented by Department of Labor regulations (29
CFER Part 5). Under this Act,contractors shall be required to pay wages to
laborers and mechanics at a rate no less than the minimum wages specified in
a wage determination issued by the Secretary of Labor. In addition, contractors
shall be required to pay wages not less often than once aweek.

Minimum Wage Rates. Minimum wage rates paid to laborers and mechanics
employed under any construction contract exceeding $2,000 shall be the rates
prevailing in the locality as predetermined by the Secretary of Labor pursuant to
the Davis-Bacon Act and regulations thereunder. Wage determinations are
published by the Department of Labor. Special wage rate determinations may be
obtained from the Department of Labor. The National Technical Information
Service (NTIS) of the U.S. Department of Commerce offers Davis-Bacon, an online
subscription service to provide the most comprehensive electronic access to
official Department of Labor current wage determinations including a database
download option. NTIS’ Davis- Bacon subscribers can access NTIS’ Davis-Bacon
Wage Determinations online- system at https://sam.gov/content/wage-
determinations.

The state and county in which the construction will be undertaken; and

The classifications of various work required.

Wage Determinations. The Contracting Officer is responsible for the insertion in
each solicitation of the current prevailing wage determination issued by the
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(f)

Department of Labor. Contractors are required to comply with the DOL current
prevailing wage determinations. The Contracting Officer is responsible for the
reporting of all suspected or reported violations in accordance with the reporting
procedures of 29 CFR Part 5.7.

Submission of Certified Payrolls for Construction Contracts and Subcontracts Greater than
$2,000. Contract Administrators must ensure that all contractors and
subcontractors performing work on federal or federally assisted construction
contracts in excess of $2,000submit weekly certified payrolls reports. At contract
award, the Contract Administrator must inform the Contractors in writing of the
requirement to provide a certified payroll report each month to the Project
Manager as a condition of the contract. Contract Administrators must verify the
receipt of the certified payrolls reports by the Project Manager’'s staff each
month. If the certified payrolls reports are found to be missing or late, the
Contract Administrator must notify the Contractor(s) that it/they is/are non-
compliant to the terms and conditions of the contract. The Contract
Administrator must document in writing the corrective action plan agreed to with
the Contractor(s) to ensure compliance and place the corrective action plan in
the contract file. In addition, the following provision must be included in the
Special Provisions of each construction contract and subcontract with a value
greater than $2,000:

DAVIS-BACON AND COPELAND ANTI-KICKBACK ACTS

This contract is subject to the Davis-Bacon and Related Acts. All
rulings and interpretations of the Davis-Bacon and Related Acts
contained in 29 CFR parts 1,3 and 5 are herein incorporated by
reference in this contract. The Davis-Bacon Act requires contractors
and subcontractors under construction contracts and subcontracts
greater than $2,000 to submit weekly certified payrolls reports to the
Project Manager.

Labor Neutrality. A contract may not require or prohibit the use of a project labor
agreement (PLA), except if special circumstances require a PLA to be used to
avert an imminent threat to public health or safety.

13-19 LIVING WAGE POLICY

(b)

(a) General. The Living Wage requirement will be included in all service
contracts, including construction contracts, awarded in an amount that
exceeds $250,000 in a 12-month period. The provision “flows down” to
subcontracts that exceed $250,000 in a 12-month period, which are awarded
under the applicable prime contract. The Authority establishedLiving Wage
Rate may be reduced by a contractor's per-employee cost for health
insurance, and will be adjusted annually based on the average wage
rates of localjurisdictions with a Living Wage policy.

Contract Clause. The Living Wage clause is required in solicitations and the
resultingcontract. The Living Wage clause shall be inserted in the General
Provisions.
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13-20 VALUE ENGINEERING

(@) It is Authority policy to require value engineering on all major capital projects.
The Contracting Officer will ensure value engineering provisions are included
in any construction contract exceeding $1,000,000.

(b)  Value engineering considerations shall be factored into the development of
construction contract specifications.

13-21 CONTRACT FILE ASSEMBLY AND DOCUMENTATION

(@) General It is necessary to retain accurate and complete documentation
regarding every contract awarded by the Authority. In addition to the
requirements of §2-16, Procurement Record, Contract Administrators must
adhere to the following requirements to implementconsistent documentation in
the form of a conformed contract. Conformed contracts will be compiled by each
Contract Administrator and submitted to the Procurement file room.

(b)  Only those procurement files which contain a bound labeled Conformed
Contract will be accepted by file room personnel.

(c)  Within 90 days of contract award, all Contract Administrators must compile all
documents which were issued pursuant to an IFB or RFP. Contract
Administrators must assemble allrelevant written records for all procurements.
The records will be collected into a single file and placed into the Authority’s
record keeping system. The appropriate checklist (referto Appendix A for
checklists) must be completed by the Contract Administrator to ensurethat the
proper procurement processes have been followed, all considerations relevant
tothe procurement process have been addressed, and all components of the
procurement file shall be assembled no later than 90 days after contract award.
The procurement record and checklist must be reviewed by the contract
manager and procurement manager. Following the review, the contract
manager and the procurement manager mustsign the checklist. Following this
review, the procurement record including the completed checklist will be
reviewed by the assigned COUN attorney to ensure legal sufficiency of the
procurement. In addition to the checklist requirements, the compiled documents
mustinclude those items indicated below as appropriate:

¢ Notice to Proceed/Award

¢ Delegation of Contracting Officer's Representative (“COR”)

o Executed Bid/Payment/Performance Bonds, if applicable (Note all Construction
contracts > $100,000 must have a bid bond.)

Insurance Certificates

Executed Contract/Agreement Form (signed by both parties)

Unit Price Schedule (accepted with date)

Solicitation Package (includes Davis Bacon requirements)

Amendments (acknowledged)

Disadvantaged Business Enterprise (“DBE”) Participation (Signed Letters of Intent,
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DBE Participant Schedule)
e Complete Pre-Award Data
¢ Representations and Certifications (signed)

Once the documents are compiled, the Contract Administrator is responsible
for creatinga cover sheet which contains the descriptive contract name and
IFB/RFP number. The cover sheet must clearly be identified as for a Conformed
Contract.

The Contract Administrator must distribute the Conformed Contract to the
Awarded Contractor and the Contracting Officer’s Technical Representative.

Once the Conformed Contract has been compiled, the document should be
uploaded to CLM.
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14 - BONDS, OTHER SECURITY AND INSURANCE

14-1 PURPOSE AND SCOPE

This chapter prescribes requirements for obtaining financial protection against losses
under contracts that result from the use of the sealed bid or negotiated procurement
method but does not apply to simplified acquisitions. It covers bid bonds, letters of
credit,performance and payments bonds, and contractor insurance, which also may be
requireddepending upon the type of contract.

14-2 DEFINITIONS

(a) “Bid” means any response to a solicitation, including a proposal under a
negotiatedprocurement.

(b)  “Bidder” means any entity that is responding or has responded to a solicitation,
including a proposer under a negotiated procurement.

(c) “Bid guarantee” or “Bid security” means a form of security (e.g., bid bond,
certified check,or other negotiable instrument accompanying a bid) assuring
that the bidder:
e Will not withdraw a bid within the period specified for acceptance;
o Will execute a written contract and furnish required bonds within the time specified
in the bid, unless a longer time is allowed; and
e Has the financial means to perform the SOW (i.e., is a responsible bidder).

(d) “Bond” means a written instrument executed by a bidder or contractor (the
“principal”), and a second party (the “surety” or “sureties”), to assure fulfillment
of the principal’s obligation to a third party (the “Authority”), identified in the
bond. If the principal’s obligations are not met, the bond assures payment, to
the extent stipulated, of any loss sustained by the Authority. The types of bonds
and related documents are as follows:
e A payment bond assures payments as required by law to all persons supplying
labor or material in the performance of the work; and
e A performance bond secures performance and fulfilment of the contractor's
obligations under the contract.

(e) “Penal sum” means the amount of money specified in a bond (or percentage of
the bid price in a bid bond) as the maximum payment for which the surety is
obligated or the amount of security required to be pledged to the Authority in
lieu of a corporate or individual surety for the bond.

() “‘Reinsurance” means a transaction which provides that a surety, for a
consideration, agrees to indemnify another surety against loss which the latter
may sustain under a bondwhich it has issued.

(g) “Sureties” means a firm(s) or corporation(s) executing a surety bond or bonds,
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payable tothe Authority, securing the performance of the contract, either in
whole or in part or securing payments for labor and materials.

14-3 GENERAL PROVISIONS

(@) The Contracting Officer may require any of the following types of security for
any solicitation or contract subject to this procedure, regardless of the estimated
amount of thecontract:
e Bid bonds;
e Other bid or proposal security (e.g., letter of credit);
e Construction performance and payment bonds; and
e Performance or payment bonds or other security on non-construction contracts.

(b)  Solicitation Requirements and Contractor Responsibility.

e A solicitation shall not bar bidders or proposers from using any surety or type of
security permitted by this chapter;

¢ When required by Federal law or regulation or as a condition of Federal assistance,
the Contracting Officer shall require security, and the solicitation shall state the
requirement; and

e The Contracting Officer shall determine a contractor’s responsibility even though
security has been or can be obtained.

14-4 BID BONDS OR OTHER SECURITY

(@) A Contracting Officer should not require a bid guarantee in connection with any
solicitation unless a payment or performance bond is required under the
contract.

¢ When the Authority independent cost estimate for a construction project:

o Exceeds $100,000, bid guarantee, performance and payment
bonds are required.This requirement also applies to Job Order
Contracting (“JOC”) contracts at a taskorder level. Installation
contracts resulting in modification or alteration to existing
facilities should be treated (for bonding purposes) as
construction contracts; or

o Is less than or equal to $100,000, the requirement of a bid
guarantee is discretionary.

o Each bidder must provide a bid guarantee for a construction contract in an amount
equal to five percent of the bid. The bid guarantee must consist of a firm
commitment such as a bid bond, certified check, or other negotiable instrument
accompanying a bid as assurance that the bidder will, upon acceptance of the bid,
execute such contractual documents as may be required within the time specified.

¢ No action shall be taken against the bid guarantee of a bidder or proposer that is
permitted to withdraw a bid or proposal prior to award due to a mistake in the bid
or proposal, in accordance with the applicable provisions of this procedure.

e Unused bid guarantee should be returned to bidders as soon as it is determined
that they have no reasonable chance of being awarded the contract.

(b)  Solicitation Requirements.
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When a bid guarantee is required, the solicitation shall contain:
o A statement that bid guarantee is required;
¢ Notice that the bid guarantee will remain in effect for as long as the bid or proposal
is required to remain effective; and
o Sufficient information to allow bidders or proposers to determine the amount of the
required bid guarantee.

14-5 PERFORMANCE AND PAYMENT BONDS

(@) Requirements on Use.

o The Contracting Officer shall require a contractor to furnish performance
and paymentbonds or other security on any construction contract when the
Authority’s independentcost estimate of the contract exceeds $100,000, in
accordance with the provisions of these procedures. If a performance bond
is required, bid guarantee may also be required to assure the execution of
the performance bond. The bid guarantee for non-construction contracts
shall be in an amount set by the Contracting Officer.

o The Contracting Officer may require a contractor to furnish a payment or
performancebond or other security for any non-construction contract, after
assessing the contract risks to the Authority and determining that the
security is necessary to protect the interest of the Authority. The security
shall be furnished in accordance with the provisions of this Section.

o In performing a risk analysis, the Contracting Officer must consider the
potential for contractor bankruptcy or financial failure; and

o No performance or payment bond shall be required after the contract
has been executed except when determined necessary by the
Contracting Officer and addedthrough a contract modification.

e For non-construction contracts, a payment bond should be used only when
it is determined to be in the Authority’s best interest. The determination of
the need for and appropriate amount of a payment bond shall be made by
the Contracting Officer as part of the risk management analysis and shall
be documented in the contract file.

e The Federal Transit Administration (FTA) does not require bonding in any
amount fornon-construction contracts but leaves the decision to require
bonds for these contracts to the discretion of the Contracting Officer in
order to protect the interests ofthe Authority and the Federal government.
However, to ensure full and open competition, excessive bonding (and
experience) requirements must be avoided. The determination of the need
for and the appropriate amount of a payment bond shall bemade by the
Contracting Officer as part of the risk management analysis and shall be
documented in the contract file. Any deviation from this standard requires
advance approval from the FTA.

(b)  Amounts Required.

e Payment Bonds. A payment bond may be required when a performance
bond is required. Payment bonds adequate to protect the Authority and
FTA’s interests are as follows: (1) Fifty percent of the contract price if the
construction contract price is notmore than $1,000,000; (2) Forty percent
of the contract price if the contract price is more than $1,000,000 and not
more than $5,000,000; or (3) When the contract price is more than
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$5,000,000, the payment bond shall be $2,500,000.

o When a contract price is increased, the Authority may require an
addition to the payment bond in an amount adequate to protect
suppliers of labor and material.

e Performance Bonds. A performance bond shall be executed on the part of
the contractor for 100% of the contract price unless the Contracting Officer
determines that a lesser amount would be adequate for the protection of
the Authority. In makingthis determination, the Contracting Officer should
consider the adequacy of other appropriate forms of risk management
available for the procurement, such as warranties, guarantees, insurance
and indemnities.

o FTA Circular 4220.1, latest revision, requires a 100% performance
bond for all construction contracts or subcontracts exceeding
$100,000. Any proposed deviation from this standard requires advance
approval from FTA. The ContractingOfficer shall state the amount or
percentage of bonding required in the solicitation.

o The Contracting Officer shall require an addition to the performance
bond when acontract price is increased.

» The increase in performance bond shall maintain the proportion of
bonding established in the original contract price, unless the
Contracting Officer determines that another amount or percentage
is required to protect the Authority.

= The Contracting Officer shall require additional performance
bonding by directing a contractor to increase the original sum of
the existing bond or to obtain an additional security.

(c)  Solicitation and Contract Requirements.

e When performance or payment bonding is required, the solicitation shall

contain thefollowing:

o A statement that bonding is required;

o The amount of the bond expressed as a fixed sum or percentage of
the contractprice; and

o The deadline for submitting acceptable security.

e The contractor shall furnish all performance and payment bonds (or other
securities) by the deadline for submitting bonds (or other securities) as
stated in the solicitation. The bonds (or other securities) must be submitted
and accepted before a notice to proceed is issued.

e |If the Contracting Officer uses a letter of credit to allow the contractor to
proceed withwork before execution of the contract, the letter of credit shall
contain a clause, approved by the Chief Procurement Officer, which states
that no payments shall be made under the contract until the required
payment and performance bonds have beenreceived and accepted.

14-6 ACCEPTABLE TYPES OF SECURITY

When a security is required by the Contracting Officer under this Chapter, the
ContractingOfficer may accept any of the following types of security:

e A bond provided by a surety in accordance with §14-7;

o United States government securities that are assigned to the Authority
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which pledge the full faith and credit of the United States; or
e Cash, certified check or irrevocable letter of credit issued by an insured

United Statesfinancial institution, or Parent Company Guarantee in the

equivalent amount of the security.

o Cash, certified checks, US government securities and Letters of credit
provide theAuthority with the capital necessary to complete the contract
work. These financialinstruments do not provide for a replacement
contractor to complete the contractif the original contractor is unable
to perform. If these types of security are used, the Authority would
assume the role of contractor or solicit for a replacement contractor.

o Payment bonds provide for a surety that will pay material and labor
providers if a contractor cannot. Like the financial instruments listed
above, payment bonds donot provide for a replacement contractor.

o Performance Bonds provide for a surety that will assume the
contractor's role or provide a mutually acceptable contractor to
complete the work. Sureties provide the financial and management
means to complete the work, but have no access to the contractor’s
facilities, patents, etc.

o A Parent Company Guarantee provides access to the financial
resources of the parent corporation, its facilities and the patents, etc.
controlled by contractor. Therisk associated with a Parent Guarantee
is that the Parent Company is also not solvent.

14-7 SURETY BONDS AND OTHER SECURITY

(@) A new surety bond covering all of or part of the obligation on a security
previously approved may be substituted for the original security, if approved by
the Contracting Officer.

(b)  In contracts requiring payment and performance bonds, the Contracting Officer
shall not withhold payments that are due to contractors or assignees because
subcontractors or suppliers have not been paid. When a Contracting Officer is
notified of the contractor’s failure to pay, the subcontractor or supplier shall be
instructed to notify the surety.

(c) If, after completion of the work under a contract requiring payment and
performance bonds, the Authority receives written notice from the surety
regarding the contractor’s failure to meet its obligation to its subcontractors or
supplier, the Contracting Officer shallwithhold final payment. The surety shall
agree to hold the Authority harmless from any liability resulting from withholding
the final payment. The Contracting Officer shall authorize final payment upon
agreement between the contractor and surety or upon a judicial or other binding
determination of the rights of the parities.

(e) If the amount of security exceeds the surety’s underwriting limit, as established
by the U.S.Treasury Department or a list established by the Authority, the security
shall be acceptableonly if:

. The amount that exceeds the specified limit is coinsured or reinsured; and

° The amount of coinsurance or reinsurance does not exceed the underwriting
limit of each coinsurer or reinsurer.
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14-8 SURETIES

(@) The Contracting Officer shall determine the acceptability of all sureties and shall
determinewhether security of any type would be in the best interests of the
Authority in all contracts.

e A payment bond may be required when a performance bond is required
unless the Contracting Officer determines in writing that either type of bond
would, by itself, protect the best interests of the Authority.

(b)  Surety. A performance or payment bond may be obtained from a surety. Each
surety shall be a company authorized to do business either in the District of
Columbia, Maryland or Virginia. For contracts with federal funding, the surety
must hold a certificate of authority as an acceptable surety under Department
of the Treasury regulations at 31 CFR Part223.

(c) Parent Company Guarantee. The corporate parent may pledge a portion of its
assets in lieu of a performance bond or letter or credit. The advantage of this
form of security is access to skilled labor, manufacturing facilities, tooling,
patents, etc. The risks include that while the parent corporation had the financial
resources when the guarantee was negotiated, it may not have these resources
when needed to assume contract performance.

(d)  Non-construction Contracts. The performance bond requirements for non-
construction contracts shall be in an amount set by the Contracting Officer, who
shall consider the following:

¢ If a contractor is acquired by or merges with another business entity, the
Authority (after recognizing the other entity as the successor in interest)
must determine that thenew business entity is financially able to perform
the contract work;

o Whether substantial progress payments are to be made before delivery of
the contracted item; or

¢ Any other factors which might favor the use of security to protect the best
interests ofthe Authority.

14-9 INSURANCE REQUIREMENTS

(a)  Construction Contracts.

e The Authority will procure and pay premiums for insurance that
benefits its contractors and subcontractors in the Capital Construction
Program, as set forth in the document “Insurance Specifications for
Construction Projects,” as provided andamended by the Office of Risk
Management.

e The policies in the aforementioned document do not cover automobile
liability insurance. Accordingly, Authority construction contracts in the
Capital Construction Program will require the contractor to procure and
pay premiums on comprehensive automobile liability insurance covering
all vehicles used in the performance of the contract that are not covered
under the comprehensive general liability insurance provided by the
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Authority.

e Authority contractors shall comply with insurance requirements imposed
by state andlocal governments.

e The contractor and subcontractor will be required to carry: (1) general
liability, (2) workmen’s compensation, and (3) automobile insurance on
construction contracts forother programs. Insurance specifications for
these contracts will be coordinated with the Office of Risk Management for
recommendation as to the appropriate insurance coverage.

Non-Construction Contracts. The Contracting Officer shall include insurance
and indemnification provisions in equipment, supply and service contracts in
accordance withprocedures established by the Office of Risk Management
(RISK) and approved by the Chief Procurement Officer.
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15 - CONTRACTOR RESPONSIBILITY AND DEBARMENT

15-1 PURPOSE AND SCOPE

This chapter establishes Authority procedures for the award of contracts to
responsible contractors, procedures for determining responsibility and how information
is obtained andused as a basis for a responsibility determination.

15-2 RESPONSIBLE PROSPECTIVE CONTRACTORS

(a) Contracting Officers shall make purchases from and award contracts to responsible
contractors and shall determine in writing (§15-8) that the prospective contractor is
responsible, in accordance with the provisions of this Chapter. In the absence of
information clearly indicating that the prospective contractor is responsible, the
Contracting Officer shall make a determination of non-responsibility.

(b) To be determined responsible, a prospective contractor shall meet all of the following
requirements:

¢ Financial resources adequate to perform the contract, or the ability to
obtain them;

e Ability to comply with the required or proposed delivery or performance
schedule, taking into consideration all existing commercial and
governmental business commitments;

e A satisfactory record of integrity and business ethics;

e The necessary organization, experience, accounting and operational
controls and technical skills, or the ability to obtain them;

¢ Compliance with applicable licensing and tax laws and regulations.
Contractors must certify if they have been notified of an unresolved tax
lien or any unsatisfied federal tax delinquency in excess of $3,000;

e The necessary production, construction, and technical equipment and
facilities, or the ability to obtain them, including, as appropriate, such
elements as production control procedures, property control systems,
quality assurance measures, and safety programs applicable to
materials to be produced or services to be performed by the
prospective contractor and subcontractor;

¢ Compliance with the Disadvantaged Business Enterprise Program
requirements, if applicable;

e Record of past performance;

Compliance with public policy; and

e Other qualifications and eligibility criteria necessary to receive an

award under applicable laws and regulations.

15-3 SPECIAL STANDARD OF RESPONSIBILITY

When necessary for a particular procurement or class of procurement, the
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Contracting Officer shall develop, with the assistance of appropriate specialists,
special standards of responsibility. Special standards shall be developed when
experience has demonstrated that unusual expertise or specialized facilities are
needed for adequate contractperformance. The special standards shall be set forth
in the solicitation.

15-4 APPLICATION OF WALSH-HEALEY ACT

(@) The Contracting Officer shall investigate and determine, in accordance with §6-3
(f),whether the contractor is eligible to receive award under the Walsh-Healey Act (41
USC §35-45), and shall not rely on the contractor’s representation, if either of the
following apply:
e A protest of eligibility has been lodged in accordance with federal law
and regulations; or
¢ The Contracting Officer has reason to doubt the validity of the
representation.

(b) Reject Offers. The Contracting Officer shall reject: (1) offers from all proposers whose
representation indicates that they are not manufacturers or regular dealers of the
suppliesoffered; and (2) offers that qualify or place a reservation on the representation
and stipulations to avoid full compliance with the act.

(c) Ineligible Apparent Successful Proposer. If the Contracting Officer determines that an
apparently successful proposer is ineligible, the following procedures apply:
e The proposer must be notified in writing that:
o It does not meet the eligibility requirements and the specific reasons, therefore; and

o It may protest the determination by submitting evidence concerning its
eligibility tothe Contracting Officer within 10 working days.

o If, after review of the proposer’s evidence, the Contracting Officer’s
position has not changed, the proposer’s protest and all pertinent
material shall be forwarded, by the Authority, to the Department of
Labor (DOL), Administrator of the Wage and Hour Division, for a final
determination.

o If the Contracting Officer forwards the case to the DOL for review of
eligibility, the award should normally be held in abeyance until the
Contracting Officer receives a final determination from the DOL.
However, see §15-4 (d) for circumstances that permit award pending
final determination.

e The Contracting Officer shall notify other proposers whose offers might
become eligible for award when an award is being held in abeyance,
and request them to extend their acceptance period, if necessary.

(d) If the Contracting Officer has forwarded an proposer’s eligibility case for review to the
DOL under §15-4 (c), award shall be held in abeyance until the Contracting Officer
receives a final determination from the DOL, except that award may be made
immediately if the Contracting Officer certifies in writing, and the certification is
approved by the General Manager, that:

e The items to be acquired are urgently required; or
o Delay of delivery or performance by failure to make the award promptly
will result in substantial hardship to the Authority.
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(e) When an award is made, the Contracting Officer shall document the contract
file to explainthe need for making the award before a determination of the proposer’s

eligibility by the DOL, and give prompt written notice to the DOL of the decision to
award, and as appropriate, to the protestor and other concerned parties.

15-5 APPLICATION OF OTHER RESPONSIBILITY STANDARDS

(a) Ability to Obtain Resources. Except to the extent that a prospective contractor has
sufficient resources or proposes to perform the contract by subcontracting, the
ContractingOfficer shall require, and the prospective contractor shall promptly provide,
acceptable evidence of the prospective contractor’s ability to obtain required resources.
Acceptable evidence of the prospective contractor’s ability to obtain resources, as
specified in §15-2,shall consist of a commitment or explicit arrangement that will be in
existence prior to thetime of contract award to rent, purchase, or otherwise acquire the
needed facilities, equipment, personnel or other resources. Consideration of a prime
contractor's compliance with limitations on subcontracting shall take into account the
time period or quantities plus option periods or quantities, if such options are considered

when evaluatingoffers for award.

(b) Satisfactory Performance Record. A prospective contractor that is or recently has been
seriously deficient in like kind contract performance may be presumed to be non-
responsible. The Contracting Officer may determine the contractor to be responsibleif
the circumstances of the prior deficiency were beyond the contractor’s control or if the
contractor has taken appropriate corrective action. Past failure to perform acceptably
andfailure to meet the quality requirements of the contract are strong factors to consider
in determining satisfactory performance. The Contracting Officer shall consider the
numberof contracts involved and the extent of deficient performance in each like kind

contract when making this determination.

(c) Affiliated Concerns. Affiliated concerns and affiliates shall be considered a separate
entityin determining whether the business that is to perform the contract meets the
applicable standards of responsibility. However, the Contracting Officer shall consider
an affiliate’s past performance and integrity when they may adversely affect the

prospective contractor’s responsibility.

(d)  Small Business Concerns. If a small business’ offer, that would otherwise be accepted,
is rejected because of a determination of non-responsibility, the Contracting Officer
shall refer the matter to the Small Business Administration to decide whether or not to

issue a Certificate of Competency.

15-6 SUBCONTRACTOR RESPONSIBILITY

(@) General. Except as provided in §15-7, a prospective prime contractor shall be
accountablefor determining the responsibility of prospective subcontractors. The prime
contractor shall use the requirements and standards for responsibility set forth in this

chapter.

(b)  When it is in the interests of the Authority, the Contracting Officer may independently
determine a prospective subcontractor’s responsibility, using the same standards and

requirements for responsibility set forth in this chapter.
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15-7 OBTAINING INFORMATION FOR DETERMINING RESPONSIBILITY

(a) Before making a determination of responsibility, the Contracting Officer shall possess
or obtain information sufficient to satisfy the applicable standards and requirements for
responsibility set forth in this chapter.

(b) The Contracting Officer shall obtain information regarding the responsibility of a
prospective contractor who is the apparent low bidder or whose offer is in the
competitive range. The prospective contractor shall promptly supply information
requested by the Contracting Officer regarding its responsibility. If the prospective
contractor fails to supplythe information requested, the Contracting Officer shall make
a determination of non-responsibility based upon the lack of available information.

(c) The Contracting Officer shall use the following sources of information, listed in priority
order to support responsibility determinations:

e General Services Administration publication titled “System for Award
Management” (“SAM”), formerly the “Excluded Parties List System.”
The results of the search must be printed and placed in the contract
file;

e Written records and experience data, including verifiable knowledge of
Authority personnel, and other sources, i.e.: publications, suppliers,
subcontractors, and customers of the prospective contractor, financial
institutions, government agencies, and business and trade
associations. Contract Administrators and other Authority personnel
who become aware of circumstances casting doubt on a contractor’s
ability to perform a contract successfully shall promptly inform the
Contracting Officer and furnish the relevant information in writing;

e Information supplied by the prospective contractor, including bid or
proposal information, questionnaire replies, financial data, information
on production equipment and personnel information; and

e Pre-award survey reports.

15-8 DETERMINATIONS AND DOCUMENTATION

(a) Determinations. The Contracting Officer's execution of a contract shall constitute a
responsibility determination for the prospective contractor with respect to that contract.
When an offer on which an award would otherwise be made is rejected because the
prospective contractor is found to be non-responsible, the Contracting Officer shall
make,sign, and place in the contract file a determination of non-responsibility, which
shall statethe basis for the determination.

(b)  Supporting Documentation. Documents and reports supporting a responsibility
determination, including any pre-award survey reports and applicable information
pertaining to DBEs, shall be included in the contract file.

(c) Disclosure of Pre-Award Information. Information, including the pre-award survey
report, accumulated for purposes of a responsibility determination of a prospective
contractor shall not be released or disclosed outside the Authority. The Contracting
Officer may discuss pre-award survey information with the prospective contractor
before determiningresponsibility. At any time after award, the Contracting Officer may
discuss the findings of the pre-award survey with the company surveyed.
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15-9 PRE-AWARD SURVEYS

(@) General. The Contracting Officer may require a pre-award survey to assist in
determining a prospective contractor’s capability to perform a proposed contract. A pre-
award surveyis normally required when the information on hand or readily available to
the Contracting Officer, including information from commercial sources, is not sufficient
to make a responsibility determination.

e Before beginning a pre-award survey, the Contracting Officer shall
ascertain whether the prospective contractor is debarred, suspended,
or ineligible. If the prospective contractor is debarred, suspended or
ineligible, the Contracting Officer shall not proceed with the pre-award
survey.

e The Contracting Officer shall not request a pre-award survey unless
circumstances justify the cost of the survey. Normally, a pre-award
survey will not be required if the contemplated contract will be $10,000
or less, or will have a fixed price of less than $100,000 and will involve
only commercial products.

(b) Reports. When a pre-award survey discloses unsatisfactory performance, the
ContractingOfficer shall determine the extent to which the prospective contractor plans,
or has taken,corrective action.

e The pre-award survey report shall indicate any persistent pattern of
need under prior contracts for costly and burdensome Authority
assistance to the contractor (such as engineering, inspection, or
testing) that were provided to protect the Authority’s interests but not
contractually required; and

e The Contracting Officer shall prepare a narrative pre-award survey
report that documents the results of the pre-award survey and provides
support for both the evaluation ratings and the responsibility
determination.

15-10 LIST OF EXCLUDED PARTIES

(@) The System for Award Management (“SAM”), formerly the Excluded Parties List System
must be consulted when determining whether a prospective contractor is responsible.
The Contracting Officer shall consult the SAM before soliciting an offer from or
consenting toa subcontract. (Go to www.sam.gov, in the Extracts and Data Access area
click on the Public Data Access box to access any suspension or debarment information
regarding thefirm or individual you are seeking.)

(b)  The result of the System for Award Management search must be documented in the
contract file.

15-11 DEBARMENT AND SUSPENSION

(a) Debarment is an action taken by the Chief Procurement Officer to exclude a contractor
from contracting or subcontracting for a reasonable period of time. Debarment should
notexceed three years consistent with the seriousness of the offense.

(b) Debarment and suspension are discretionary actions that are appropriate means to
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effectuate these procurement procedures. The serious nature of debarment and
suspension requires that these sanctions be imposed only in the public interest for
theAuthority’s protection, and not for purposes of punishment.

15-12 DEBARMENT AND SUSPENSION DEFINITIONS

(a) “Adequate evidence” means information sufficient to support the reasonable belief that
aparticular act or omission has occurred.

(b) “Affiliates” means business concerns, organizations or individuals are affiliates of each
other if, directly, or indirectly; (a) either one controls or has the power to control the other;
or (b) a third-party controls or has the power to control both. Indicia of control include,
butare not limited to, interrelated management or ownership, identity of interests among
family members, shared facilities and equipment, common use of employees, or a
business entity established following the debarment, suspension, or proposed
debarmentof a contractor which has the same or similar management, ownership, or
principal employees as the contractor that was debarred, suspended or proposed for
debarment.

(c) “Civil judgment” means a judgment or finding of a civil offense by any court of competent
jurisdiction.

(d) “Contractor” means any individual or other legal entity that:
o Directly or indirectly (e.g., through an affiliate), submits proposals for or
is awarded an Authority contract or subcontract; or
e Conducts business with the Authority as an agent or representative of
another contractor.

(e) “Conviction” means a judgment or conviction of a criminal offense by any court of
competent jurisdiction, whether entered upon a verdict or a plea, and includes a
convictionentered upon a plea of nolo contendere.

(f)  “Debarment’, as used in this section, means action taken by the Chief Procurement
Officerto exclude a contractor from Authority contracting or subcontracting for a
reasonable period of time.

(g) “Indictment” means indictment for a criminal offense. Any information or other filing by
competent authority charging a criminal offense shall be given the same effect as an
indictment.

(h)  “Ineligible”, as used in this section, means excluded from Authority contracting (and
subcontracting, if appropriate) pursuant to statute, Executive Order, or regulatory
authorityand its implementing and supplementing regulations; for example, pursuant to
the Davis-Bacon Act and its related statutes and implementing regulations.

(i)  “Legal proceedings” means any civil judicial proceeding to which the Authority is a party
or any criminal proceeding. The term includes appeals from such proceedings.

()  “System for Award Management”, formerly the “Excluded Parties List System”, means
a list compiled, maintained, and distributed by the General Services Administration,
containing the names of contractors debarred, suspended or proposed for debarment
byagencies under the procedures of this subpart, as well as contractors declared
ineligible under statutory or regulatory authority other than Executive Order 12549. The
System forAward Management identifies those parties excluded throughout the U.S.
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Government unless otherwise noted) from receiving federal contracts or certain
subcontracts and fromcertain types of federal financial and nonfinancial assistance and
benefits.

“Preponderance of the evidence” means proof by information that, compared with that
opposing it, leads to the conclusion that the fact at issue is more probably true than not.

“Suspension”, as used in this section, means action taken by a suspending official to
disqualify a contractor temporarily from Authority contracting and Authority approved
subcontracting; a contractor so disqualified is “suspended.”

15-13 EFFECT OF LISTING

(a)

(b)

Contractors debarred, suspended, or proposed for debarment or suspension are
excludedfrom receiving contracts, and the Authority shall not solicit offers from, award
contracts to,or consent to subcontracts with these contractors, unless the General
Manager determines that there is a compelling reason for such action. Contractors
debarred, suspended or proposed for debarment or suspension are also excluded from
conductingbusiness with the Authority as agents or representatives of other contractors.

Contractors debarred, suspended, or proposed for debarment or suspension are
excludedfrom acting as individual sureties.

15-14 CONTINUATION OF CURRENT CONTRACTS

(a)

(b)

(c)

Continuing Existing Contracts. Notwithstanding the debarment, suspension, or
proposed debarment or suspension of a contractor, the Authority may continue
contracts or subcontracts in existence at the time the contractor was debarred,
suspended, or proposed for debarment unless the General Manager directs otherwise.
The type of termination action to be taken should be made only after review by the
Contracting Officer,technical personnel, and Counsel, to ensure the propriety of the
proposed action.

Extending Existing Contracts. The Authority shall not renew or otherwise extend the
duration of current contracts, including the addition of new work and exercising contract
options, or consent to subcontracts, with contractors debarred, suspended, or proposed
for debarment or suspension.

Placing Orders Against Existing Contracts. For contractors debarred, suspended,
orproposed for debarment or suspension, Program Offices shall not do the following:
o Place orders exceeding the guaranteed minimum under indefinite
quantity contracts; or
e Place orders under optional use Federal Supply Schedule contracts,
blanket purchase agreements, or basic ordering agreements.

15-15 RESTRICTIONS ON SUBCONTRACTING

When a contractor debarred, suspended, or proposed for debarment or suspension
is proposed as a subcontractor for any subcontract subject to Authority consent,
ContractingOfficers shall not consent to subcontracts with such contractors.
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15-16 DEBARMENT

(@) General. The Chief Procurement Officer may, in the public interest, debar a contractor
forany of the causes in §15-16 (c). The existence of a cause for debarment, however,
doesnot necessarily require that the contractor be debarred; the seriousness of the
contractor’'sacts or omissions and any remedial measures or mitigating factors should
be consideredin making any debarment decision.

(b)  Description. Debarment constitutes debarment of all divisions or other organizational
elements of the contractor, unless the debarment decision is limited by its terms to
specificdivisions, organizational elements, or commodities. The Chief Procurement
Officer may extend the debarment decision to include any affiliates of the contractor if
they are: (1) specifically named and (2) given written notice of the proposed debarment
and an opportunity to respond. The Contracting Officer is responsible for initiating
recommendedsuspension or debarment actions and obtaining concurrence of General
Counsel.

(c) Causes for Debarment. The Chief Procurement Officer may debar a contractor for any
ofthe causes listed below:
e Conviction of or civil judgment for:
o Commission of fraud or a criminal offense in connection with (A) obtaining,
(B) attempting to obtain or (C) performing a public contract or subcontract;
o Violation of federal or state antitrust statutes relating to the submission of offers;
o Commission of embezzlement, theft, forgery, bribery, falsification or
destruction ofrecords, making false statements, tax evasion or receiving
stolen property; or
o Commission of any other offense indicating a lack of business integrity or
businesshonesty that seriously and directly affects the present responsibility of
an Authoritycontractor or subcontractor.
e Preponderance of the evidence for:
o Violation of the terms of an Authority contract or subcontract so serious as to
justifydebarment, such as:
= Willful failure to perform in accordance with the terms of one or more
contracts;or
= A history of failure to perform, or of unsatisfactory performance of one or
morecontracts
¢ Any other cause of so serious or compelling a nature that it affects the
present responsibility of an Authority contractor or subcontractor.

15-17 DEBARMENT PROCEDURES

(a) Notice of Proposal to Debar. The Chief Procurement Officer must provide a written
noticeto the contractor proposed for debarment and its known affiliates by certified mail,
return receipt requested. The Chief Procurement Officer shall coordinate with General
Counsel and notify the General Manager and Board prior to the release of the written
notice to the Contractor. The written notice of proposal to debar shall include the
following information:

e That debarment is being considered;

e The reasons for the proposed debarment in terms sufficient to put the
contractor on notice of the conduct or transaction(s) upon which it is
based;
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The cause(s) relied upon in §15-16 (c) for proposing debarment;
That, within 30 days after receipt of the notice, the contractor must
submit, in person, in writing, or through a representative, information
and argument in opposition to the proposed debarment, including any
additional specific information that raises a genuine dispute over the
material facts;

The Authority’s procedures governing debarment decision making;
The effect of the issuance of the notice of proposed debarment; and
The potential effect of an actual debarment.

Chief Procurement Officer’s Decision.

In debarment actions not based upon a conviction or civil judgment, if it
is determined that a genuine dispute over material facts exists, the
Authority will do the following:

O

Afford the contractor an opportunity to appear with counsel, submit
documentary evidence, present witnesses, and confront any person the
agency presents; and

Make a transcribed record of the proceedings and make it available at cost to
thecontractor unless the contractor and the agency waive the requirement for
a transcript.

In actions in which additional proceedings are necessary as to the
disputed material facts, written Findings of Fact shall be prepared. The
Chief Procurement Officer shall base the decision on the facts as
found, together with any information and argument submitted by the
contractor and any other information in the administrative record.

O

The Chief Procurement Officer may refer matters involving disputed material
factsto another official for Findings of Fact. The Chief Procurement Officer
may reject any such findings, in whole or in part, only after specifically
determining them to bearbitrary and capricious or clearly erroneous;

The Chief Procurement Officer’s decision shall be made after the conclusion of
theproceedings with respect to disputed facts; and

In any action in which the proposed debarment is not based upon a criminal
conviction or civil judgment, the cause for debarment must be established by
a preponderance of the evidence.

In debarment actions based on a criminal conviction or civil judgment,
or in which there is no genuine dispute over material facts, the Chief
Procurement Officer will make a decision based on all the information
contained in the administrative record and based on advice of the
General Counsel.

Notice of Chief Procurement Officer’s Decision.

If the Chief Procurement Officer decides to impose debarment, the
contractor and any affiliates involved shall be given prompt notice by
certified mail, return receipt requested. The notice shall: (i) refer to the
notice of proposed debarment; (ii) specify the reasons for the
debarment; and (iii) state the period of debarment; and

If debarment is not imposed, the Chief Procurement Officer shall
promptly notify the contractor and any affiliates involved, by certified
mail, return receipt requested.
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15-18 PERIOD OF DEBARMENT

(a) Debarment shall be for a period commensurate with the seriousness of the cause(s).
Generally, the debarment should not exceed three years. If suspension precedes a
debarment, the suspension period shall be considered in determining the debarment
period.

(b) The Chief Procurement Officer may extend the debarment for an additional period, if
the Chief Procurement Officer determines that an extension is necessary to protect the
Authority’s interest. However, a debarment may not be extended solely on the basis of
the facts and circumstances upon which the initial debarment action was based. If
debarment for an additional period is determined to be necessary, the procedures
aboveshall be followed to extend the debarment.

(c) The Chief Procurement Officer may reduce the period or extent of debarment, upon
thecontractor’s request, supported by documentation, for reasons such as:
e Newly discovered material evidence;
e Reversal of the criminal conviction or civil judgment upon which the
debarment was based;
¢ Bona fide change in ownership or management;
¢ Elimination of other causes for which the debarment was imposed; or
e Other reasons the Chief Procurement Officer deems appropriate.

15-19 SCOPE OF DEBARMENT

(a) The fraudulent, criminal, or other seriously improper conduct of any officer,
director, shareholder, partner, employee or other individual associated with a
contractor, may be imputed to the contractor when the conduct occurred in
connection with the individual’'s performance of duties for or on behalf of the
contractor, or with the contractor’'s knowledge,approval, or acquiescence. The
contractor’'s acceptance of the benefits derived from the conduct shall be
evidence of such knowledge, approval, or acquiescence.

(b) The fraudulent, criminal, or other seriously improper conduct of a contractor
may be imputed to any officer, director, shareholder, partner, employee or other
individual associated with the contractor who participated in, knew of, or had
reason to know of thecontractor’s conduct.

(c) The fraudulent, criminal, or other seriously improper conduct of one contractor
participating in a joint venture or similar arrangement may be imputed to other
participatingcontractors, if the conduct occurred for or on behalf of the joint
venture or similar arrangement, or with the knowledge, approval, or
acquiescence of these contractors. Acceptance of the benefits derived from the
conduct shall be evidence of such knowledge,approval or acquiescence.

15-20 SUSPENSION

(a) General. The Chief Procurement Officer may in the public interest, suspend a contractor
for any of the causes in §15-20 (e) below.

(b) Suspension is a serious action to be imposed on the basis of adequate evidence, pending
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(c)

the completion of investigation or legal proceedings, when it has been determined that
immediate action is necessary to protect the Authority’s interest. In assessing the
adequacy of the evidence, the Authority should consider how much information is
available, how credible it is given the circumstances, whether or not important allegations
are corroborated, and what inferences can reasonably be drawn as a result. This
assessment should include an examination of basic documents such as contracts,
inspection reports and correspondence.

The existence of a cause for suspension does not necessarily require that the contractor
be suspended. The suspending official should consider the seriousness of the
contractor’s acts or omissions and may consider remedial measures or mitigating factors.
A contractor has the burden of promptly presenting to the Chief Procurement Officer
evidence of remedial measures or mitigating factors when it has reason to know that a
cause for suspension exists. The existence or nonexistence of any remedial measures or
mitigating factors is not necessarily determinative of a contractor’s present responsibility.

Suspension constitutes suspension of all divisions or other organizational elements of the
contractor, unless the suspension decision is limited by its terms to specific divisions,
organizational elements, or commodities. The Chief Procurement Officer may extend the
suspension decision to include any affiliates of the contractor if they are: (1) specifically
named, and (2) given written notice of the suspension and an opportunity to respond.

Causes for Suspension. Suspension is an action taken by the Chief Procurement Officer

to be imposed on the basis of adequate evidence, pending the completion of an

investigation or legal proceedings when it has been determined that immediate action is

necessary to protect the Authority’s interest. The Chief Procurement Officer may suspend

a contractor suspected, upon adequate evidence of:

e Commission of fraud or a criminal offense in connection with: (i) obtaining;

e (ii) attempting to obtain; or (iii) performing a public contract or subcontract;

e Violation of Federal or State antitrust statutes relating to the submission of offers;

¢ Commission of embezzlement, theft, forgery, bribery, falsification or destruction of
records, making false statements or receiving stolen property;

¢ Commission of any other offense indicating a lack of business integrity or business
integrity or business honesty that seriously and directly affects the present
responsibility of an Authority contractor or subcontractor;

¢ Indictment for any of the causes in bullets 1 - 3 above; or

e The Chief Procurement Officer may upon adequate evidence also suspend a
contractor for any other cause of so serious or compelling a nature that it affects the
present responsibility of an Authority contractor or subcontractor.

15-21 SUSPENSION PROCEDURES

(a)

General. Following the imposition of suspension, contractors may submit, in person, in
writing, or through a representative, information and argument to the Chief Procurement
Officer in opposition to the suspension. In actions not based on indictment, if it is found
that the contractor’s submission in opposition raises a genuine dispute over facts material
to the suspension, the Authority shall:
o Afford the contractor an opportunity to appear with counsel, submit documentary
evidence, present witnesses, and confront any person the agency presents; and
e Make a transcribed record of the proceedings and make it available at cost to the
contractor unless the contractor and the Authority waive the requirement for a
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transcript.

(b) Notice of Suspension. When a contractor and any specifically named affiliates are
suspended, they shall be immediately notified of the suspension by certified mail, return
receipt requested. The notice of suspension will include the following information:

That they have been suspended and that the suspension is based on an indictment
or other adequate evidence that the contractor has committed irregularities: (i) of a
serious nature in business dealings with the Authority, or (ii) seriously reflecting on
the propriety of further Authority; dealings with the contractor. Any such irregularities
shall be described in terms sufficient to place the contractor on notice without
disclosing the Authority’s evidence;

That the suspension is for a temporary period pending the completion of an
investigation and such legal proceedings as may ensue;

The cause(s) relied upon for imposing suspension;

The effect of the suspension;

That, within 30 days after receipt of the notice, the contractor may submit, in person,
in writing, or through a representative, information and argument in opposition to the
suspension, including any additional specific information that raises a genuine
dispute over the material facts; and

Those additional proceedings to determine dispute material facts will be conducted
unless the action is based on an indictment.

(c) Chief Procurement Officer’s Decision.

In suspension actions based on an indictment, or where the contractor’'s submission
does not raise a genuine dispute over material facts, the Chief Procurement Officer’s
decision shall be based on all information in the administrative record, including any
submission made by the contractor;

In actions in which additional proceedings are necessary as to the disputed material
facts, written findings of fact shall be prepared. The Chief Procurement Officer shall
base the decision on the facts as found, together with any information and argument
submitted by the contractor and any other information in the administrative record;
The Chief Procurement Officer may refer matters involving disputed material facts to
another official for findings of fact. The Chief Procurement Officer may reject any
such findings, in whole or in part, only after specifically determining them to be
arbitrary and capricious or clearly erroneous;

The Chief Procurement Officer’s decision shall be made after the conclusion of the
proceedings with respect to disputed facts;

The Chief Procurement Officer may modify or terminate the suspension or leave it in
force; and

Prompt written notice of the Chief Procurement Officer’s decision shall be sent to the
contractor and any affiliates involved, by certified mail, return receipt requested.

15-22 PERIOD OF SUSPENSION

Suspension shall be for a temporary period pending the completion of investigation and any
ensuing legal proceedings, unless sooner terminated by the Chief Procurement Officer.
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15-23 SCOPE OF SUSPENSION

The Scope of Suspension shall be the same as that for debarment, except that
theprocedures of §15-21 shall be used to impose suspension.

15-24 CERTIFICATION REGARDING DEBARMENT OR INELIGIBILITY

(a)

(b)

The Contracting Officer will assure compliance with federal guidelines by requiring
contractor and subcontractor certification regarding debarment of ineligibility.

When a proposer, in compliance with the provision entitled “Debarred or Ineligible Parties,”
indicates an indictment, charge, civil judgment, criminal conviction, suspension,
debarment, proposed debarment, ineligibility or default of a contract, the Contracting
Officer shall:

Request such additional information from the proposer as the Contracting Officer deems
necessary in order to make a determination of the proposer’s responsibility; and

Notify the Chief Procurement Officer prior to proceeding with award where a proposer
indicates the existence of an indictment, charge, conviction or civil judgment.

Proposers who do not furnish such information as may be requested by the Contracting
Officer shall be given an opportunity to remedy the deficiency. Failure to furnish the
certification or such information may render the proposer non-responsible.
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16 - COST AND PRICE ANALYSIS

16-1 PURPOSE AND SCOPE

(a) Cost/Price Analysis Requirement: The Authority must perform a cost or price
analysis in connection with every procurement action, including contract
modifications/change orders. The method and degree of analysis is
dependent on the facts surrounding the particular procurement. The extent of
the analysis depends on the value and nature of the purchase order or
contract. For example:

e For micro-purchases a determination that the price is reasonable is
required, however, that determination can be based on the Contracting
Officer’s or designee’s familiarity with the product or service, etc., and not
require a detailed breakdown or analysis of the cost elements.

e |Ifthe procurement is for standard commercial items sold in significant
quantities to thegeneral public, a price analysis is sufficient.

e [fthe procurementis for services, then some breakdown of the price would
be requiredto determine that the labor hours, rates, profit, etc., are
reasonable.

e All of the Authority’s cost principles for the evaluation of proposed costs
for Federallyfunded contracts shall be consistent with Federal cost
principles.

(b) Cost/Price Analysis Purpose: The purpose of cost or price analyses is to
ensure that the Authority does not pay unreasonable prices for goods and
services. Unreasonably low prices can be an indication that the
bidder/proposer made a mistake or does not understand the work being
solicited. It is important to do a cost-realism analysis of cost proposals
submitted for cost reimbursement contracts that are to be competitively
awarded in order to determine the viability of the various proposals. The cost-
realism analysis prevents award of a contract to a contractor with an
unrealistically low contract cost that may eventually result in an overrun of
contract costs.

(c) Cost/Price Analysis Data: Cost or pricing data submitted by a proposer or
contractor enables the Authority to perform the cost or price analysis. Cost or
pricing data means allfacts that prudent buyers or sellers would reasonably
expect to affect price negotiations. Cost or pricing data are factual, not
judgmental, and may be verified. While the cost or pricing data do not indicate
the accuracy of the proposer’s or contractor’s price proposal,they do include
the data used in forming that proposal. Cost or pricing data are more than
historical accounting data; they are all the facts that can reasonably be
expected to contribute to the soundness of estimates of future costs and to
the validity determination of costs already incurred. These factors include, but
are not limited to:

e Vendor quotations;

e Non-recurring costs such as manufacturing start-up costs;

¢ Changes in production methods or purchasing volume;

e Data supporting projections of business prospects and related operations costs;
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Unit cost trends;

Make versus buy decisions;

Estimated resources needed to attain business goals; and
Information on management decisions that could have a
significant impact on costs.

(d) Independent Cost Estimate: The starting point for every cost or price analysis
is a detailedindependent cost estimate. The cost estimate shall be prepared
by the Program Office prior to the receipt of bids or proposals. Prior to issuing
a solicitation, Contracting Officersor their designees must ensure that the
Program Office has developed an independent cost estimate for the goods or
services to be purchased or cause such an estimate to bedeveloped. This
estimate may, based on the complexity of the procurement, range from a
simple budgetary estimate to a complex calculation based on an inspection of
the item to be purchased including drawings, specifications, and prior cost
data from previous procurements of a like or similar nature. The estimate can,
and in many cases will, be thebasis for the determination of reasonableness of
the cost or price for the goods and/or services. If the solicitation requires that
the bidder/proposer provide a breakdown of the costs of the goods and/or
services to be purchased, the cost estimate must be to the samelevel of detail
to allow for a comparison of the cost elements.

16-2 DEFINITIONS

(a) “Price Analysis” A price analysis involves examining and evaluating a
proposed price without evaluating its separate cost and profit elements. Price
analysis is based on data that is verifiable independently from the
bidder’s/proposer’s price or price data. Price analysis is used to verify that the
overall price offered is fair and reasonable.

(b) “Cost Analysis” Cost analysis is used to evaluate the reasonableness of
individual cost elements. A cost analysis consists of the review and evaluation
of the separate cost elements; the proposed profit of a proposer’s cost; or
pricing data and the judgment factorsapplied in estimating costs. A cost
analysis is generally conducted to form an opinion asto whether the proposed
cost, including profit, represents what the performance of the contract should
cost.

(c) “Federal Cost Principles” Federal grant funds may only be used to pay for
allowable costswhen the contract is a cost-plus-fixed-fee contract or when a
fixed price contract is negotiated on the basis of cost estimates submitted by
the contractor. The term “allowablecost” is defined in the Federal Acquisition
Regulation (“FAR”) Part 31 (48 CFR 31.201-2).

16-3 PRICE ANALYSIS
(a) General A price analysis shall be used in a competitive solicitation and in

situations whereitems are being procured which are sold in the commercial
marketplace to the general public. (A commercially available item is any item,
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other than real property, that is customarily used by the general public and has
been sold or offered for sale, lease or license to the general public. This
includes any items not yet available in the market suchas the next or successor
version of a currently commercially available item. As used in the context of
this chapter, “used by the general public” includes those items offered for sale
to all businesses within a given industry such as railroad ties which are sold to
railroads, transit agencies and their contractors.) A price analysis is an
evaluation of the bidder’s/proposer’s price relative to the prices being offered
by other vendors and being paid by the general public for the same or similar
items. The results of the price analysismust be completely documented and
the results placed in the contract file.

e Price analysis is not appropriate for research and developmental items or
one-of-a- kind items for which there is no basis for comparison.

e It is not necessary for the competing product(s) to be identical to the
product being offered. However, the item must be comparable to the
product being offered and theprice differences between the products
reconcilable. The Contracting Officer or designee must be able to make
value judgments regarding the differences between the products offered
that support paying a higher or lower price than that of the competing
product.

Price Analysis Methods The Contracting Officer is responsible for selecting
and using theappropriate price analysis technique(s) to ensure a fair and
reasonable price is paid by the Authority. The acceptable forms of price
analysis techniques are as follows:

Adequate price competition;

Comparison to previous purchases;

Prices set by law or regulation;

Established catalog prices and market prices;

Comparison to a valid independent cost estimate; and

Value analysis.

Adequate price competition and comparison to previous prices are usually
the preferredprice analysis techniques.

Adequate Price Competition Adequate price competition is generally
considered one of the best price comparison methods because all bids/offers
are submitted to meet the samerequirement during the same time period.
However, apparent competition may lead to prices that are unreasonably high.
Conditions that may lead to apparent competition include bidders not acting
independently, bids that are not technically compliant, restrictivespecifications,
firms submitting courtesy bids to remain on the bidders list. In cases wherethe
solicitation will result in multiple awards, the price analysis should consider if
there wassufficient competition in the market to encourage fair and reasonable
pricing.

Adequate price competition requires the following conditions must be met:
e At least two responsible bidders/proposers respond with prices to the solicitation.
e Each bidder/proposer must be able to supply the goods or services

that satisfy therequirements of the solicitation.
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e The bidders/proposers must independently be in contention for award of
the contractwhich will be to the lowest responsive and responsible
bidder.

o Each bidder’s/proposer’s price offer must be responsive to the
solicitationrequirements.

If one bid/proposal is received in response to an IFB solicitation, adequate
pricecompetition exists if:

o There was a reasonable expectation that two or more responsible
bidders, competingindependently, would submit bids in response to the
solicitation and if:

o Based on the offer received, the Contracting Officer can
reasonably concludethat the bid was submitted with the
expectation of competition; and

o The determination that the bid is based on adequate price
competition, isreasonable, and is approved by the CPRO.

(d) Comparison to Previous Purchases Comparison to previous purchases is also
a good price evaluation technique when all bids/offers are submitted to meet
the same requirement (i.e., no change in the specified product or service since
the previous purchase). However, comparisons to previous purchases must
account for changes in quantity, quality, schedules, economic conditions, and
non-recurring costs such as design,capital equipment, etc., as these factors
can cause variations in price. Each differing situation must be analyzed. The
previous price must be reviewed to ensure it was fair andreasonable based on
a physical review of the documentation contained in the previous contract file.
The price analysis must clearly demonstrate that the proposed price is
reasonable when compared to current or recent prices for the same or similar
items, adjusted to reflect changes in market and/or economic conditions,
quantities, or terms andconditions under contracts that resulted from adequate
price competition. The written record of this comparison must be placed in the
contract file.

(e) Prices Set by Law or Regulation The Authority must acquire a copy of the rate
schedulesset by law or regulation. Once these schedules are obtained, the
Contracting Officer or designee must determine that the rate schedules apply
to the Authority and that the Authority is being charged the appropriate amount.
For utility contracts, this policy appliesonly to prices set by an effective,
independent regulatory agency, and not an industry tradegroup or association.

) Established Catalog and/or Market Prices Established catalog prices must
meet all of thefollowing conditions:

The established catalog price(s) exist.

The item(s) are commercial in nature.

The item(s) are sold in substantial quantities.

The item(s) are sold to the general public.

Catalog pricing recognizes that a commercial demand exists and suppliers
have emergedto meet that demand. The Contracting Officer or designee is
trying to ensure that the Authority receives, at a minimum, the same price as
other buyers in the market for these item(s). Contracting Officers or designees
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must ensure that the catalog being referencedis not an internal pricing
document prepared by the bidder/proposer. This requirement can be met by
obtaining information on where or how the catalog is made available to the
public. When performing a price analysis using a published price list the
analysis must consider whether the published price is the best price.
Contracting Officers or designeesshould obtain a copy of the catalog or
catalog price list, or at a minimum, the page(s) on which the item(s) to be
purchased appear.

Established market prices are based on the same principle as catalog prices,
except no catalog exists. A market price is established in the normal course of
business between buyers and sellers. These prices must be verified by buyers
and sellers independent of the bidder/proposer. If the Contracting Officer or
designee is unsure of the buyers and/orsellers in a particular market, the
bidder/proposer may supply the information. The pricinginformation received
from the independent buyers and sellers must be documented and placed in
the contract file.

(g) Comparison to a Valid Independent Cost Estimate Contracting Officers
or designees must verify the facts, assumptions and judgments used in
creating the independent estimate. The estimator must provide the method
and data used in constructing the estimate. Thesources of this data must be
verified and the Contracting Officer or designee must be satisfied with the
development of the estimate before relying on the estimate as the basis for
determining a price to be fair and reasonable. All determinations made and all
sourcesrelied upon in this comparison must be documented and the record
placed in the contractfile.

16-4 COST ANALYSIS

(a) General Cost analysis is the review and evaluation of the separate cost
elements and theproposed profit in a bidder’s/proposer’s proposal (including
cost or pricing data or information other than cost or pricing data) and the
application of judgment to determine how well the proposed costs represent
what the cost of the contract should be, assumingthe contractor performs its
work with reasonable economy and efficiency. Cost analysis techniques
include:

o Verification of cost or pricing data and evaluation of cost elements;
o Evaluating the effect of the proposer’s current business practices on future costs;
e Comparison of proposed costs with:
o Actual costs incurred by the proposer;
o Previous cost estimates from the proposer or other proposers;
o Other cost estimates from other proposers; and
o The Authority’s independent cost estimate.
e Analysis of subcontractor costs;
¢ Verification that costs or prices based on estimated costs for contracts that
are federally funded are allowable only to the extent that costs incurred or
cost estimatesincluded in negotiated prices would be allowable under FAR
Part 31 or other applicable standards; and
¢ Verification that cost or pricing data is current, accurate and complete.

Page | 278



Cost Analysis Data Cost analyses are performed using cost or pricing data

provided by the proposer. The cost or pricing data are more than historical

accounting data; they areall of the facts that can reasonably be expected to

contribute to the soundness of estimates of future costs and to the

determinations of costs already incurred. They may also includesuch factors

as:

e Vendor quotations;

e Nonrecurring costs;

¢ Information on changes in production methods and in production or
purchasingvolume;

o Data supporting projections of business prospects and objectives and

relatedoperations costs;

Unit-cost trends such as those associated with labor efficiency;

Make-or-buy decisions;

Estimated resources to attain business goals; and

Information on management decisions that could have a significant bearing on

costs.

A COST ANALYSIS IS REQUIRED WHENEVER A PRICE ANALYSIS
CANNOT BE PERFORMED. A cost analysis entails the review and evaluation
of the separate cost elements and the proposed profit of a bidder’s/proposer’s
cost proposal. A cost analysisis conducted to determine the degree to which
the proposed cost, including profit, represents what the performance of the
contract should cost. A cost analysis is appropriate in the following situations:

e The product or service being offered cannot be evaluated against other
commerciallyavailable items or similar products or services. Examples
include procurements for professional services where no competing price
proposals are submitted, as in procurements for architectural and/or
engineering services where only one costproposal is requested from the
highest ranking firm, or sole-source procurements for other types of
products or services.

e When change orders/modifications are issued requiring the contractor to
do the workand whose cost can only be evaluated by examining the cost
elements, such as labor,materials, travel, etc.

The Authority must prepare a cost analysis when a price analysis will not
provide sufficientinformation to determine the reasonableness of the contract
cost. The Authority must prepare a cost analysis when the proposer submits
elements (that is, labor hours, overhead, materials, and so forth) of the
estimated cost. The Authority is also expected to prepare a cost analysis when
price competition is inadequate, when only a sole sourceis available, even if
the procurement is a contract modification, or in the event of a changeorder.

A price analysis may be substituted for a cost analysis for purchases not

exceeding $10,000using small purchase procedures. For purchases greater

than $10,000 but not in excess of $250,000, using small purchase procedures,

a cost analysis is required unless the Contracting Officer determines that:

o There is adequate pricing data to conduct a price analysis; or

e The cost of performing a cost analysis will exceed the value of the product
or service to be procured.
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(f)

Cost Analysis for Sole Source Contracts For sole-source contracts, in the
event the Contracting Officer cannot obtain cost data from the contractor
sufficient to perform a cost analysis, despite repeated attempts to obtain the
data, a price analysis may be performedto establish price reasonableness
utilizing a suitable price analysis technique. The contract file shall document
the Contracting Officer’s attempts to obtain the cost data andthe contractor’s
written refusal to furnish such cost data. (This is an exception to standard
practice where in any other situation the result of taking an exception to the
Authority’s terms and conditions is a finding of non-responsiveness and
elimination of the bid from consideration for award.)

Record Requirement The written cost analysis including all supporting
documents shall be placed in the contract file.

16-4-1 COST REALISM ANALYSIS

General Cost realism analysis is the process of independently reviewing and

evaluating specific elements of each proposal’s cost to determine whether the

proposed costelements are:

¢ Realistic for the work to be performed;

¢ Reflect a clear understanding of the requirements; and

e Consistent with the unique approach of performance and materials
described in the technical proposal.

Application to Cost Reimbursement Contracts Cost realism analyses should be
performed on competitively awarded cost-reimbursement contracts to
determine the probable cost of performance for each proposer. The
approximate cost may differ from the proposed costand should reflect the
Authority’s best estimate of the cost of any contract that is likely toresult from
the proposal. The probable cost is determined by adjusting each proposer’s
proposed cost to reflect any additions or reductions in cost elements to realistic
levels based on the results of the cost realism analysis. The probable cost
should be used for the best value determination.

Causes of Unrealistically Low Price Proposals If bids or proposals contain
unrealisticallylow pricing, there are several possible causes:

e The bidder/proposer does not understand the contract requirements. This
may be dueto:
o The specification or statement of work may not be clearly stated;
o The bidder/proposer may be unfamiliar with the terminology used in
the solicitationdocument;
o The bidder/proposer underestimates the level of effort required to
complete thework or the complexity of the work; and
o The bidder/proposer did not properly coordinate between its staff
preparing thetechnical and pricing elements of its bid or proposal.
e The bidder/proposer may understand the contract requirements, but
submit an unrealistically low price in an effort to secure the contract award
with the expectation of recouping its costs through:
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o Unnecessary or excessively priced contract modifications; or
o Receive follow-on contracts at excessively high prices.

Cost realism analyses may be used to determine the responsibility of a
bidder/proposer when, as a result of the analysis, the Contracting Officer
believes the bidder/proposer didnot fully understand the contract requirements,
there are concerns about the quality of thecontractor’s performance, or past
experience indicates that the contractor's proposed costs have resulted in
quality or service deficiencies.

16-4-2 COST PROPOSALS

Cost analyses are typically associated with negotiated procurements,
including modifications and change orders to existing contracts. In order to
facilitate the evaluationof contractor proposals, cost proposal formats shall be
set forth in the solicitation. This will ensure that all proposers submit proposals
that can easily be compared to one anotheron a cost element basis. This
approach will also facilitate the evaluation of proposals against the
independent cost estimate and cost realism analysis.

16-4-3 TECHNICAL ANALYSIS

A technical analysis of the proposed types and quantities of labor, materials,
special tooling, equipment, travel requirements, and other direct costs will be
necessary. These analyses shall be performed by Authority staff with the
appropriate technical background.At a minimum, the technical analysis should
examine the types and quantities of materialproposed and the need for the
types and quantities of labor hours and the mix type of labor categories.

16-5 TOTAL COSTS

In determining what constitutes total contract cost, the Contracting Officer may
consider any generally accepted method of determining costs that is equitable
and consistently applied, including standard costs properly adjusted for
applicable variances.

16-6 DETERMINING COST REASONABLENESS

(a) General A cost is considered reasonable if it does not exceed the amount that
would be incurred by a prudent person in the conduct of a competitive
business. Reasonablenessof specific costs must be carefully examined when
a contractor is not subject to normal competitive pressures (i.e., sole-source
procurements). Contracting Officers should not presume a competitive
contractor’s pricing is reasonable. If, following a review of contractor costs, the
Contracting Officer challenges the reasonableness of an element ofcost, the
burden of proof for establishing the reasonableness of the cost falls on the
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contractor.

(b) Reasonableness Considerations The reasonableness of a cost is subject to a
number ofconsiderations, including:

e Whether the cost is the type of cost generally recognized as ordinary
and necessaryfor conducting the contractor’s type of business or
performance of the contract;

e Generally accepted sound business practices, arm’s-length bargaining,
and Federaland State law and regulations;

e The contractor’s responsibilities to the Authority, other customers, the
owners of thebusiness, employees, and the public at large; and

¢ Any significant deviations from the contractor’s established practices.

16-7 DIRECT COSTS

(a) General Direct costs are any expense that can be traced directly to (or
identified with) a specific process or product. Direct costs (such as for labor,
material, fuel or power, subcontracts, and other direct costs such as special
tooling or test equipment, travel andIT charges) vary with the rate of output but
are uniform for each unit of production, and are usually under the control and
responsibility of the contractor.

(b) Handling of Direct Costs Direct costs of performing the contract shall be
charged to the contract. For reasons of practicality, the contractor may treat
any direct cost of a minor dollar amount as an indirect cost if the accounting
treatment:

e Is consistently applied; and
e Produces substantially the same result as treating the cost as a direct cost.

(c) Examples of direct costs include:

e Salaries, wages, fringe benefits;

e Express service for overnight delivery (e.g. Federal Express, US Postal
Service Priority Mail, or UPS), freight, or messenger delivery when needed
to transport projectmaterial or report(s) in a non-routine manner;

¢ Postage for mailing a large quantity of questionnaires or research surveys
to accomplish the goals of the project;

e Printing to produce bound manuals or print project-related manuscripts
and large reports. Duplicating, page charges, reprints, reference materials;
and Computer hardware and software directly related to the project.

16-8 INDIRECT COSTS

(a) General Indirect costs are any expense (labor overhead in
manufacturing/production and engineering, material overhead, subcontract
handling and general and administrative costs such as for advertising, general
computing, maintenance, security, supervision) incurred in the normal course
of business and, therefore, difficult to assign to or identify with a specific
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contract, project, or program.

(b) Allocation/Grouping of Indirect Costs After direct costs have been determined
and chargeddirectly to the contract being considered or any other contract
work, indirect costs are those costs remaining to be allocated. If an indirect
cost is incurred for the same purposeand in like circumstances as a direct cost,
it cannot be allocated as an indirect cost.

The contractor shall accumulate indirect costs in logical groupings in
consideration of thereasons for incurring the costs. The groupings shall permit
all costs within the grouping to be allocated to the contract based on a like
percentage.

Once the basis for grouping and allocating costs has been determined, the
vendor shall not remove individual cost elements. However, the method for
allocating indirect costs may require revision if there is a significant change in
the nature of the business, the extent of subcontracting, fixed asset
improvement programs, inventories, the volume of sales and production,
manufacturing processes, the contractor's products, or other relevant
circumstances.

Separate cost groupings for costs allocable to offsite locations may be
necessary to permitequitable distribution of costs on the basis of the benefits
accruing to several contracts.

Indirect costs must be allocated in the accounting period in which they were
incurred andaccumulated for allocation to work performed in the same period.

(c) Indirect Cost Examples Indirect costs include:
¢ Administrative and clerical salaries, wages, fringe benefits, such as: fiscal
officers, accountants, department administrators, administrative staff
officers, secretaries, staffassistants;
Express service for routine delivery of project material or report;
Postage (routine correspondence NOT pertaining to sponsored project);
Printing, reproduction, photocopying NOT project-related;
Organizational Membership;
Books and Subscriptions;
Computer software and supplies (general purpose such as word
processing,spreadsheet programs, diskettes, toner cartridges, printer
paper);
o General office supplies, paper, pencils, pens, transparencies, tablets,
staples, files,folders, binders, etc.; and
o Telephone charges — basic line charge, pagers, local calls, voice mail,
(cellular phonesunless project-related field work phone).

16-9 COST ANALYSIS TECHNIQUES
(a) Verification of cost or pricing data and evaluation of cost elements It is

necessary to verifythe reasonableness of all proposed costs including any
allowances for contingencies, andprojections of the proposer’s cost trends
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using current or historical cost or pricing data orany other information. The
Contracting Officer can also determine the reasonableness ofcosts using
forward audited or negotiated indirect cost rates, labor rates and other factors.
When performing a cost analysis you should consider and evaluate the
reasonableness of the pricing elements as follows:

e Direct Labor:

o Determine and analyze the methodology used by the proposer to arrive
at its directlabor costs;

o Determine any labor cost that does not appear reasonable (i.e.,
including labor charges for a structural engineer on an IT project, or an
unusually high number ofhours or an hourly rate(s) that are not
consistent with current or recent known rates); and

o Determine if there any direct labor costs that should be included as an
indirect labor cost.

o Direct Material:

o Determine and analyze the methodology used by the proposer to
arrive at itsmaterial costs;

o Determine any material cost that does not appear to be directly related
to the workto be performed;

o Determine if there any direct material costs that should be included
as an indirectmaterial cost; and

o Pay special attention to any unusual or special materials or high-cost items.

e Subcontractor Costs:

o Determine whether the prime contractor conducted any cost analysis
of itssubcontractor(s) and the thoroughness of the analysis including:
= Review any fair and reasonable determinations of the subcontractor’s price;
= Determine if the subcontract is the result of adequate competition; and
= Review the cost or price data provided by the subcontractor

to the primecontractor.

o Examine any make-buy analysis supporting the subcontracting
decision processincluding:
= Evaluation of the proposer’s current and future capacity; and
= Any cost analysis information.

e Other Direct Costs (“ODC”):

o Determine if any ODCs should be an indirect cost;

o Determine if any ODC duplicates or appears to duplicate any direct cost
element;

o Determine and analyze whether any ODC does not appear to be reasonable;
and

o Pay special attention to any ODCs that are unusual for the type of
contract or areof a high cost.

e Indirect Costs:

o Determine how indirect costs are allocated.
= Examine the number and types of costs in the indirect cost pools; and
= Determine the relationship between the cost pools and the direct costs.

o Examine past and current trends between direct and indirect costs
and analyzehow well the proposed indirect costs fit the trend
analysis;
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(b)

(c)

(d)

o Determine whether the indirect costs are consistent and consistently applied;
Determine if the indirect cost elements are allowable under FAR Part 31; and

o

o Determine the reasonableness of the indirect costs based on the above
analyses.

Evaluating the effect of the proposer’s current business practices on future
costs The Contracting Officer must determine if the proposer’s price includes
any contingencies that compensate for past inefficient or uneconomical
practices and ensure that those contingencies or other pricing methodologies
are removed from the proposer’s pricing. One method for determining whether
the price is affected by past inefficiencies is to examine the cost of the product
or service relative to changes in the cost of labor and/or materials. For
example, if the prices for labor and material are relatively stable or changingat a
small rate, the proposer’s pricing should be stable or changing at a similar rate.
Theproposer’s costs should not reflect a much greater rate of change.

Comparison of proposer’s price with other costs The Contracting Officer must
determine if the proposed cost is reasonable when compared with historical
costs or previous or current cost estimates. When comparing the proposer’'s
costs with the proposed price, the Contracting Officer must determine whether
the price to be paid by the Authority would provide the proposer with a
reasonable profit. Previous cost estimates from the proposer or other
proposers for similar materials or services may also provide a basis for
determining the reasonableness of the proposed price. Contracting Officers
must be aware of significant changes in the requirements from the previous
contract, previous market and/or economic conditions and must ensure those
changes are factored into thereasonableness determination. Proposed pricing
from competing proposers may also be used to determine cost
reasonableness. Contracting Officers must consider differences in project
approach and be diligent in any comparison to the costs and cost structure
contained in other proposer’s pricing. The Authority’s Independent Cost
Estimate may also be used to determine price reasonableness. However,
when using this comparison, the Contracting Officer must ensure that the cost
estimate is complete and unbiased.

Analysis of subcontractor costs When examining subcontractor costs,
Contracting Officersshould determine the capacity of the proposer to perform
the work. If that capacity is lacking, then a determination of the subcontract
pricing should compare the subcontract price with the cost for the same or
similar work by other contractors. If the proposer is capable of performing the
work, the subcontract pricing should be within reasonable economic limits of
the likely price the proposer would charge for the work.

Verification that the proposed costs are compliant with FAR Part 31 or other
applicable standards FAR Part 31 contains detailed information about
allowable and unallowable costs. The following information identifies some
allowable and unallowable costs as defined in FAR Part 31:
e Generally Allowable Cost Elements:

o Bonding Costs;

o Economic Planning Costs;

o Labor Relations Costs;
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Materials Costs;
Rental Costs;
Training and Education Costs; and
Transportation Costs.

enerally Unallowable Cost Elements:
Bad Debts;

Contributions or Donations;
Entertainment Costs;

Fines and Penalties;

Lobbying and Political Activity Costs;
Alcoholic Beverage Costs; and
Research and Development Costs.

O 0O O0OO0OO0OO0O O @OOooo

Many other cost elements have limited allowability. If there is any question
about whethera contract cost is allowable, Contracting Officers must refer to
FAR Part 31.

(f) Verification that cost or pricing data is current, accurate, and complete The
Contracting Officer shall verify to the best of their ability that the cost or pricing
data s current, completeand accurate.

16-10 PROFIT/FEE

(a) The Authority shall negotiate profit as a separate element of the price for each
contract inwhich there is no price competition, and in all cases, where a cost
analysis is performed. Awritten record of the negotiations shall be placed in
the contract file.

(b) To negotiate a fair and reasonable profit, consideration MUST be given to:
The complexity of the work being performed;

The amount of risk borne by the contractor;

The contractor’s investment;

The amount of subcontracting;

The quality of the contractor’s previous record of performance; and
Industry profit rates in the surrounding geographic area for similar work.

16-10-1 WEIGHTED GUIDELINES FOR PROFIT MARGIN
CALCULATIONS

Where profit is as an element of the overall contract price, with prime
contractors or subcontractors, a reasonable profit will be negotiated using the
following procedure as a guide. This procedure is also adaptable to the
negotiation of profit for task orders and modifications.
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16-10-2 RISK FACTOR MATRIX

Factor Rate Weight Value
Degree of Risk 20
Degree of Difficulty of the Work 15
Magnitude of Project/Task/Modification 15
Performance Period 15
Contractor’s Investment 5
Authority Assistance 5
Amount of Subcontracting 25
100 %

Based on the judgment of the Contracting Officer or designee, the applicable level risk
associated with the circumstances unique to each contract award, task order, or
modification shall be evaluated as indicated in the following sections. The weights
assigned shall range from 0.03 (3%) representing little or no risk to 0.12 (12%)
representing a high degree of risk. The value for each factor is obtained by multiplying
the figure in the Rate column with the Weight percentage determined by the Contracting
Officer or designee. The resulting percentages in the Value column are totaled represent
the fair and reasonable profit for the contract award, task order, or modification.

16-10-3 DEGREE OF RISK

(a)

(b)

(c)

General This factor measures the degree of cost responsibility and associated risk that
the prospective contractor will assume as a result of the contract type contemplated and
considering the reliability of the cost estimate in relation to the complexity and duration
ofthe contract. Determination of contract type would be closely related to the risks
involved in timely, cost-effective, and efficient performance. This factor should
compensatecontractors proportionately for assuming greater cost risks.

Assessment of Contractor Risk The contractor assumes the greatest cost risk in a closely
priced firm fixed-price contract under which it agrees to perform a complex undertaking on
time and at a predetermined price. Some firm fixed price contracts may entail substantially
less cost risk than others because the contract task is less complex or many of the
contractor's costs are known at the time of contract, in which case the risk factor should
be reduced accordingly. The contractor assumes the least cost risk in a cost-plus-fixed-
fee, level-of-effort contract, under which it is reimbursed those costs determined to be
allocable and allowable, plus the fixed fee.

In evaluating assumption of cost risk, Contracting Officers shall, except in unusual
circumstances, treat time-and-materials, labor-hour, and firm-fixed-price, level-of-effort
term contracts as cost-plus-fixed-fee contracts.

Application of Weight Factor If the contract, task order, or modification involves little or no
risk to the contractor, the weight should be 0.03. As the degree of risk increases, the
weight should increase up to the maximum weight of 0.12. Lump sum contracts, task
orders, or modifications generally carry a higher degree of risk and the weight factor should
reflect the higher degree of risk. Time and Materials contracts, task orders, or
modifications generally carry little or no risk to the contractor and the weight factor should
be near the low end of the scale. Level of Effort contracts, task orders, or modifications
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(d)

aremoderately risky, and would have a weight factor near 0.07.

Other factors that affect the degree of risk are:

The availability of the required skills in the labor market;
Utilization of assigned personnel;

Nature of the work;

The nature of the work done by subcontractors;

The location where the work will be performed;
Reasonableness of the negotiated costs;

Amount of labor required to complete the work; and

o Whether the profit negotiation is conducted before or after the work is
performed.

16-10-4 DEGREE OF DIFFICULTY OF THE WORK

(a)

(b)

General This factor measures the complexity of the work and the resources required of
the prospective contractor for contract performance. Greater profit opportunity should be
provided under contracts requiring a high degree of professional and managerial skill and
to prospective contractors whose skills, facilities and technical assets can be expected
tolead to efficient and economical contract performance. Work that lacks difficulty or
complexity should carry a weighting factor of 0.03. Highly specialized or complex work
should carry a weighting factor approaching 0.12. This factor is related to the Degree of
Risk.

Assessment of Contractor Risk The following shall be considered in determining
contractor effort, but they may be modified in specific situations to accommodate
differences in the categories used by prospective contractors for listing costs:

Material Acquisition. This is a measure of the managerial and technical effort neededto
obtain the required purchased parts and material, subcontracted items, and special
tooling. Considerations include:

The complexity of the items required;

The number of purchase orders and subcontracts to be awarded and administered;
Whether established sources are available or new or second sources must be developed;
and

Whether material will be obtained through routine purchase orders or through complex
subcontracts requiring detailed specifications. Profit consideration shouldcorrespond to
the managerial and technical effort involved.

Conversion Direct Labor. This is a measure of the contribution of direct engineering,
manufacturing, and other labor to converting the raw materials, data, and subcontracted
items into the contract items. Considerations include the diversity of engineering,
scientific, manufacturing labor skills required, and the amount and quality of supervision
and coordination needed to perform the contract task.

Conversion-related Indirect Costs. This measures how much the indirect costs contribute
to contract performance. The labor elements in the allocable indirect costsshould be
given the profit consideration they would receive if treated as direct labor. The other
elements of indirect costs should be evaluated to determine whether they:

Merit only limited profit consideration because of their routine nature, or

Are elements that contribute significantly to the proposed contract.

General Management. This measures the prospective contractor's other indirect costsand
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general and administrative (G&A) expense, their composition, and how much they
contribute to contract performance. Considerations include:

o How labor in the overhead pools would be treated if it were direct labor;

o Whether elements within the pools are routine expenses or instead are elements that
contribute significantly to the proposed contract; and whether the elements require
routine as opposed to unusual managerial effort and attention.

Other factors to consider when evaluating the degree of difficulty of the work are:
The nature of the work;

Who is performing the work;

The work location; and

The period of performance.

e o o o —

16-10-5 MAGNITUDE OF THE WORK

In general, the greater the dollar value of the work, the lower the weighting factor should
be. Contracts, task orders and modifications valued at less than $100,000 shall be
weighted at 0.12. Work whose estimated value is greater than or equal to $100,000, but
less than $1 million shall be weighted between 0.12 and 0.05 with higher dollar values
garnering lower weighting factors. Work whose estimated value is greater than or equal
to $1 million, but less than $5 million shall be weighted 0.04 and work whose estimated
value is greater than or equal to $5 million shall have a weighting factor of 0.03.

16-10-6 PERFORMANCE PERIOD

As the duration of the work increases, so does the risk to the contractor. Therefore, contracts,
task orders, or modifications whose performance period exceeds one year areto be assigned a
weighting factor of 0.12. Performance periods that are one month or lessshould be assigned a
weighting factor of 0.03. Performance periods between one monthand one year should be
assigned a weighting factor proportionally. If profit is being evaluated for a contract modification
that has no effect on the performance period (i.e., nocontract time extension), the weighting factor
should not be applied, and the valuecalculated shall be zero for this factor.

16-10-7 CONTRACTOR’S INVESTMENT

This factor evaluates the contractor’s cost of capital. It should be weighted at 0.03 for contracts,
task orders, or modifications where the contractor has little or no capital at risk. Where the
contractor has an average amount of capital at risk, the weighting factor shouldbe 0.07. If the
contractor has a large amount of capital at risk, the weighting factor shouldbe 0.12. Factors to
consider in evaluating the level of contractor capital at risk are:

¢ Amount of subcontracting;
e Amount of payments to subcontractors in advance of payment by the Authority
(retainage);
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Mobilization costs;
Amount of Authority furnished resources (i.e., tools, equipment, office space, etc.)
Lump sum versus progress payments.

16-10-8 AUTHORITY ASSISTANCE

The greater the amount of assistance provided by the Authority, the lower the weighting
factor should be. Authority assistance that benefits the contractor and results in a lower
weighting factor includes:

The amount of support and supervision provided by the Authority;

The amount of use of Authority-owned property, equipment, and facilities; and

The level of expediting assistance provided.

16-10-9 AMOUNT OF SUBCONTRACTING

The weighting factor shall be inversely proportional to the amount of subcontracting underthe
contract, task order, or modification. The degree of support given by the prospectivecontractor to
Federal socioeconomic programs, such as those involving minority owned business concerns,
labor surplus areas, and energy conservation is also a consideration.Greater profit opportunity
should be provided to contractors who have displayed unusualinitiative in these programs. If 80%
or more of the work is subcontracted, the weighting factor shall be 0.03. As the amount of
subcontracting decreases the weighting factor should proportionately increase to 0.12 when all
the work is performed by the contractor’s own forces.

16-11 AUDIT ASSISTANCE

(a)

When to Request Audit Assistance Audit assistance IS REQUIRED whenever the value
of a proposal is significant and the costs of obtaining the audit assistance do not outweigh
the benefits. This applies to all cost reimbursement contracts whether they are operating
or f by federal grants. Audit assistance for all other contracts may be sought at the
discretion of the Contracting Officer. The CA is required to forward a written request for
financial auditing services through their immediate supervisor to PRMT’s Procurement
Analyst for review and approval. The request shall include the bid/proposal along with the
bidder’s/proposer’s cost or pricing data. The Audit Request Template shall be utilized for
this purpose. The template is located under Common Forms on PRMT’s webpage.The
procurement record must be fully documented in the Cost/Price Analysis Section as it
relates to the audit assistance received, a determination and justification by the
Contracting Officer that the information contained in the audit will or will not be used in
cost negotiations and a signature of acceptance, by one level above the Contracting
Officer, that affirms the position taken by the CO in this regard.

Financial Capacity Determinations Small or mid-size firms may lack the financial
resources to perform alarge scope of work. Similarly, a large firm thatis heavily leveraged
may lack the financial capacity to perform the contract scope. Contracting Officers must
consider the potential contractor's financial capacity when as part of a vendor
responsibility determination prior to contract award. Dun and Bradstreet reports, among
others, provide financial information on most firms; however, in the case of privately held
firms this information may be missing, incomplete or dated. If the Contracting Officer or
designee is in doubt regarding a firm’s financial capacity to perform the requirements of
the contract, financial capacity information (i.e., Z-score) can be submitted to the OIG
Contract Audit Team for review prior to an award determination. When requesting audit
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assistance from the OIG Audit Team the following checklists must be completed and
submitted with the appropriate attachments as required:

Office of Inspector General

Pre-Award Audit Request Checklist

Items Need for OIG Review Requester’s Detailed Description of
Comments Requester’s Comments (If
Any)

YES| NO| N/A

1. A copy of the proposed contract, if possibleor
a brief description of the contract
background.

2. Contact information: name, position, office
number, cell phone number, and email
address.

3. Three most current audited financial
statements with footnotes, if possible.

4. Bank confirmation letter of contractor’s bank
account balance.

5. Current Line of Credit, if necessary.

6. Contractor's management letter regarding
internal controls.

(c) OIG Audit Team Checklists When requesting audit assistance from the OIG Audit Team
the following checklists must be completed and submitted with the appropriate
attachments as required.

e OIG Billing Rate Audit Request Checklist:

Office of Inspector General
Billing Rates Audit Request
Checklist

Items Need for OIG Review Requester’s Detailed Description of
Comments
Requester’s Comments (If Any)

YES| NO N/A

1. A copy of the proposed contract, if possible
or a brief description of the contract
background.

2. Related parties contact information: name,
position, office number, cell phone number,
and email address.

3. Contractor’s proposed billing rates.

4.  Chart of accounts

5.  Organization chart: one for the company and
one for the WMATA project.
6. Internal control survey (attached)

Page | 291



7. Contractor's management letter regarding
the internal control.

8. Most current two full years of the trial
balance sheets.

9.  Current two years of financial statements
(preferably audited) with foot notes
attached.

10. Most current statement of direct, indirect,
and fringe benefits overhead calculation.

11. Payroll registers (not certified payrolls) for
the specified individuals: names, positions,
and the location of the individuals.

12. Payroll registers (not certified payrolls) for
the specified individuals: names, positions,
and locations.

13. Two years payroll tax returns (sole proprietor
and single member LLC)

14. Schedule Cs (sole proprietor and single
member LLC)

e OIG Pre-Negotiation Audit Checklist:

Office of Inspector General

Pre-Negotiation Audit Request Checklist

Items Need for OIG Review

Requester’s
Comments

YES

NO

N/A

Detailed Description of

Requester’s Comments (If Any)

1. A copy of the proposed contract, if possible
or a brief description of the contract
background.

2. Sole source determination and findings, if
applicable.

3. Bid schedule, if applicable.

4. Related parties contact information: name,
position, office number, cell phone number,
and email address.

5. Contractor’s proposal.

6. Copy of chart of accounts

7. Copy of organization chart: one for the
company and one for the WMATA project.

8. Internal control survey completed by
contractor (attached)

9. Contractor's management letter regarding
the internal control.

10. Copy of trial balance for two most current
years.

11. Copy of financial statements (preferable
audited) with foot notes for two most current
years.

12. Copy of statement of direct, indirect, and
fringe benefits overhead calculation for most
current year.
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13. Copy of most current payroll register (no
certified payrolls) for the specified
individuals: names, positions, and the
location of the individuals.

14. Labor pool: cost center, department,
classification, etc. Union wages
schedule

15. Fringe benefits (detailed)

16. Payroll burden: 941, 940 (FUTA), state(s)
unemployment (SUTA) for most current full
year.

17. Equipment (itemized) Owned (attach
depreciation schedule) or Rented (attach
rental agreements)

18. Materials (itemized)

19. Purchased parts (itemized)

20. Commercial parts (itemized) with descriptions
and manufacture or product parthumbers

21. Supplies (itemized)

22. Subcontractors (itemized)*

Items Need for OIG Review Requester’s Detailed Description of
Comments
Requester’s Comments (If Any)

YES| NO | N/A

23. Other direct costs (itemized)

24. Manufacture overhead (detailed)

25. Indirect (field) overhead (detailed)

26. Insurance policies: General, Umbrella,
Workers compensation, and
professional

27. Insurance policies: General, Umbrella,
Workers compensation, and
professionalBonding documents

28. Profit with risk factors

29. Bonding documents

O If requesting OIG Audit Team assistance with analysis of
subcontractors, to the second tier, the Contracting Officer must
provide the same information as for the prime contractor.

Sources of Compliant Overhead Audits If the proposer has performed work for Federal
agencies, there may be a Federal agency audit, such as the Defense Contract Audit
Agency (“DCAA”) that can be contacted to obtain the latest available audit information
regarding direct labor rates, indirect cost rates, and other pertinent costs. If there are no
Federal audits, the Contracting Officer or designee should seek an audit by the proposer’s
independent audit firm that audits and certifies the contractor’s latest financial statements.
If the proposer’s third-party auditor is utilized to obtain audit information on the proposer,
the Contracting Officer or designee must ensure that the auditor followed the requirements
of FAR Part 31 Cost Principles in its determination of allowable costs. The financial data
for any subcontractors/subconsultants for whom financial data have been submitted to the
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prime consultant shall also be evaluated.

Audit Thresholds The threshold for the conduct of an audit is as follows:

For contracts valued at less than $1 million: the contractor may provide a current FARPart
31 compliant audit to be confirmed by audit, or, at the discretion of the ContractingOfficer,
the Contracting Officer or designee, or OIG Contract Audit Team will establishthe
overhead rate based on audited financial information provided by the contractor;

For contracts valued between $1 million and $5 million, the contractor must provide a
current FAR Part 31 compliant audit performed by a Federal agency or the contractor’s
third-party auditor. (The audit will be subject to verification by the Authority.) If the
contractor cannot obtain a FAR Part 31 compliant audit, the OIG Contract Audit Teamwiill
establish the overhead rate based on information provided by the contractor.

For contracts exceeding $5 million, an audit must be performed by the Defense Contract
Audit Agency, another federal audit agency, or an accounting firm approvedby the
Government to perform audits for the Government, in order to verify the contractor’s
rates.
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Audit of Contractor Overhead Rate for Cost Reimbursement Contracts

Yes +
s the Contracting Officer or
DGes Cost of Auth Procurement Is there a there a FAR Part 34 Designee Sets
Outweigh the N Federall N Cognizant Agency Compliant Third-Party No-» Overhead Rate Using
y Audit? Audit? Contractor Financial
Information
Yes Yes Yes Yes

=

o Contractor M_UST Contl_'actor Supplies Contracting

I Supply Cognizant Cognizant Agency or Officer or

&) Agency or FAR Part FAR Part 31 Contractor Supplies Designee

S 31 Compliant Third Compliant Third- Cognizant Agency Verifies Audit

8 Party Audit PartyAudit Audit

j

o

OR
Contracting Contracting Contracting
Officer or Officer or Officer or
Designee Designee Designee
Verifies Audit Verifies Audit Verifies Audit
LOR
Verifies Contractor
Q) Supplied Third Sets Overhead Rate
= OR—— P Party FAR Part 31 OR— Using Contractor
o Overhead Rate Financial Information
Audit
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16-12 ANALYSIS TEMPLATES

This section provides templates for the analysis of bidder/proposer/contractor costs or prices
for specificsituations. Contracting Officers or designees may utilize these templates or develop
other similar templates for their use in performing a cost or price analysis. The completed
analysis template or such other document must be placed in the contract file to document the

cost or price reasonableness determination.

16-12-1 VERIFICATION OF LABOR BILLING RATES

Name or
Position
Title

Hourly
Rate'

Overhead
Rate?

Total Labor
Rate
(Hourly
Rate x
Overhead
Rate)

Profit Rate

Fully
Loaded
Rate (Total
labor Rate
x Profit
Rate)?

Is Fully
Loaded
Rate Within
Approved
Contract
Rates? (Y
or N)*

1 Billing rates are based on the payroll register
2Based on Current Approved Overhead Rate
3 (Total Labor Rate x Profit Rate) Based on Negotiated Profit Rate for the Contract

4 Comparisons of Fully Loaded Labor to Approved Contract Rate. If the Rate is Not
Within ApprovedRates, Payment Cannot be Authorized.

16-12-2 COST ANALYSIS FOR PROFESSIONAL LABOR RATES

(a) General This template may be used to determine the cost reasonableness of professional
labor rates. Comparisons should be based on actual hourly rates. Overhead and profit should
not be included in thiscomparison.

Labor Proposed | Customer | Customer | Customer | Customer | Customer | Customer
Category | Hourly 1 2 3 4 5 6
Rate
(b) Basis of Comparison The comparison should be made on the basis of hourly rates for similarly

skilled individuals. (For example, for information technology contracts, a senior level
programmer’s hourly rateshould not be compared to a junior level programmer.) Contracting
Officers or designees should obtainas many customer references as possible from the
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proposer for comparison. In the event the proposer provides limited information, the
comparison can also be made utilizing hourly rates from current or previous contracts for
services of a similar nature, provided the appropriate inflation factors are applied.If unable to
obtain comparable pricing data from either the proposer or other Authority contracts, GSA or
other published hourly rates may be utilized. The Contracting Officer must identify the
source(s) for thecomparable rate information.

16-12-3 COST ANALYSIS FOR MATERIAL OR EQUIPMENT

(a)

General This template may be used to determine the cost reasonableness of material or
equipment purchases. Profit should not be included in this comparison.

Description | Quantity | Cost Per | Extended | Customer | Customer | Customer | Customer

Unit Cost 1 2 3 4

(b)

Basis of Comparison Comparisons should be based on like material or equipment in similar
quantities only. The comparison must also take into account whether the items to be supplied
under the contract are commercially available off-the-shelf (“COTS”) or are specifically
configured for Authority use. This template can be utilized for comparisons of material,
equipment, software, etc. Contracting Officers or designees must be aware of quantity
differences, customization, and degree of customization, etc., thatwill limit the degree to which
costs may be compared. If a customized product is being analyzed, the cost should be
analyzed such that the cost of the product and the cost of customization are examined
separately to the extent possible. That analysis would likely include both labor and non-labor
components.

16-12-4 SUBCONTRACTOR/SUBCONSULTANT COST ANALYSIS

Cost analyses for subcontractor/subconsultant labor and material/equipment costs
can be accomplishedusing the appropriate templates in the preceding subsections.
Subcontractor/subconsultant overhead and profit rates are subject to the same
analysis and audit requirements as prime contractors. Contracting Officers or
designees must utilize the thresholds included in Section 16-11 above.

16-12-5 OTHER DIRECT COSTS

(a)

General Other Direct Costs include costs for travel, costs for material, or supplies purchased
by the contractor or subcontractor(s) specifically for use during the contract, or for services
specifically utilized to provide deliverable(s) to the Authority such as printing and/or
reproduction costs. These purchases may also include computer hardware and software, or
other similar equipment specifically purchased forthe contract work. Costs are typically
reimbursed based on actual amounts expended and require the contractor to document its
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efforts to obtain the lowest price for the goods or services.

(b) Basis for Comparison The analysis for these costs should be based on prices normally paid
for similar products or services. Travel expenses should be compared to established per diem
rates established by Federal Agencies.
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17 - PROTESTS

17-1 OVERVIEW

(a) A protest is a written objection by an interested party to any of the following:

1. A solicitation to contract for the procurement of property or services.
2. The cancellation of the solicitation or other request.
3. Notice of award or intent to award a contract.

(b) A protest shall not be permitted in connection with the proposed award of (i) small
purchases at or below the Simplified Acquisition Threshold or (ii) any task or delivery order
under an Indefinite Delivery / Indefinite Quantity (IDIQ) or Multiple Award Task Order
Contract (MATOC), except as expressly authorized elsewhere.

(c) Protests must be submitted to the Contracting Officer.

(d) The Contracting Officer will review the written objection for compliance with the
requirements of this Chapter. The Contracting Officer shall promptly dismiss any written
objection that does not meet the requirements of form or timeliness and will notify the
sender of the reasons for the dismissal. The Contracting Officer has discretion to waive
any deficiency found within the protest when in the best interests of WMATA.

(e) Definitions. As used in this Chapter:

o ‘“Interested party” means any WMATA registered vendor who:
o is an actual or prospective offeror in the procurement involved; and
o has a direct economic interest in the award or of the contract.

¢ “Day” means a calendar day. In computing any time-period, the day of the act or event
from which the designated period of time begins to run is not included; the last day in
the period is included unless it falls on a Saturday, Sunday or Federal holiday, in which
case the period shall conclude on the next business day.

17-2 FORM OF THE WRITTEN OBJECTION

(a) Protests shall be concise and logically presented to facilitate review by the Contracting
Officer. Protests shall include the following information:

Solicitation or contract number;

Name, email address, telephone numbers or other contact information of the protester;
All information establishing the protester as an interested party;

All information establishing the timeliness of the protest;

A detailed statement of the legal and factual grounds for the protest;

Copies of any relevant documents or other evidence supporting the protest;
Description of the resulting harm or prejudice from WMATA's action;
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o Statement as to the form of relief being requested, including whether the protester
requests a stay of contract award or performance; and
¢ Request for a Protest Decision.

(b) The initial protest submission should be complete and include all the supporting
documentation which the protester wishes the Contracting Officer to consider. The
Contracting Officer may issue the decision on the protest based upon the initial protest
submission without requesting further information. If necessary, the Contracting Officer
may request additional information from the protester where the Contracting Officer
determines it would be in WMATA'’s best interests.

(c) The protest submission may reference any source of relevant legal authority that supports
the objection, including decisions of the Government Accountability Office (‘GAQO”), U.S.
Court of Federal Claims, or a Federal district court, when deemed persuasive.

17-3 TIMELY RECEIPT OF PROTESTS

(a) Protests based on alleged improprieties within the solicitation must be received by the
WMATA Contracting Officer before bid opening or the closing date for receipt of proposals.

(b) In all other cases, protests must be received within fourteen (14) days of when the
protestor knew, or should have known, of the facts or circumstances giving rise to the
protest, including but not limited to:

The cancellation of a solicitation or award;
Notice of exclusion from the competitive range;
Notice of an unsuccessful bid or proposal;
Notice of intent to award a contract; and
Completion of a debriefing to the protestor.

O O O O O

(c) Any protest that is not received by the Contracting Officer within the applicable time
frame set forth in this section shall be dismissed as untimely, unless the Contracting
Officer determines it to be in WMATA's interest to further consider the protest.

17-4 PROHIBITED BASIS FOR PROTEST

(@) Small Purchase Awards. Contracts awarded for amounts below the Simplified Acquisition
Threshold shall not be subject to any agency protest procedures and are deemed denied.

(b) IDIQ Contract Awards. An IDIQ contract awardee shall not be deemed an interested party
withstanding to protest an award to another offeror under the same IDIQ contract.

(c) Contract Administration Issues. Protests involving issues of contract administration shall
not be subject to any agency protest procedures and are deemed denied.
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(d) Disputes Involving Subcontractors. Protests involving disputes by a subcontractor shall
not be subject to any agency protest procedures and are deemed denied. A subcontractor
to an offeror shall not be an interested party, as defined within this chapter.

17-5 AUTHORITY REVIEW OF PROTESTS

(a) Receipt of Timely Written Objection. Upon receipt of a complete written objection in proper
form, and that is timely, the Contracting Officer will acknowledge the protest and provide
an estimate for when the Contracting Officer intends to issue the decision on the protest.
The Contracting Officer shall issue the decision on the protest no later than sixty (60) days
of receipt of the protest, unless the Contracting Officer determines that additional time is
necessary.

(b) Requests for a stay of contract award or performance.

1. WMATA is not a federal agency and is not required to stay any activity upon the receipt of
a protest, including but not limited to the receipt or evaluation of proposals, the award of a
contract, or the performance of an awarded contract. The filing of a protest with the
Contracting Officer shall not result in any automatic stay of procurement activity.

2. Where a protest includes a request that WMATA to stay contract award or
performance pending the Contracting Officer’s resolution of the protest, the
Contracting Officer shall consult with the CPRO and provide a recommendation to
the CPRO based on the Contracting Officer’s assessment of relevant factors such
as the likelihood that the protest will be successful, the balance of the harms to
WMATA and the protester, and the availability of suitable alternatives. The
decision to issue a stay of contract award or performance shall be based on the
best interests of WMATA and is within the sound discretion of the CPRO.

3. The Contracting Officer shall determine whether it is appropriate to obtain a cost
estimate from the WMATA program office or project manager to assess the
potential impact of the requested relief. This estimate, if prepared, shall inform the
Contracting Officer's recommendation on whether to grant a stay and will be
furnished to the CPRO.

(c) Conference with Interested Parties. Where the Contracting Officer determines that it would
be beneficial to resolution of the protest, the Contracting Officer may conduct a conference
with the protester and may include other interested parties, as appropriate.

(e) Release of Information. The Contracting Officer must not disseminate or allow the loss or
compromise of any proprietary or confidential information from bids / proposals, or
WMATA source selection information while a protest is pending. Consequently, any
request for information related to the subject matter of the protest, including parallel
requests under the WMATA Public Access to Records Policy (PARP), will be suspended
until the protest is fully resolved.
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17-6 PROTEST DECISION

(@)  Written Decision. The Contracting Officer shall issue a written final decision within sixty
(60) days of receiving a protest, unless the Contracting Officer determines that additional
time is necessary. Additional time may be necessary where, for example, the protest is
complex or the Contracting Officer determines that additional information or proceedings
are necessary. If the Contracting Officer determines that additional time will be needed,
the Contracting Officer shall inform the protester in writing of the date by which the
Contracting Officer expects to issue the decision on the protest.

(b) Notification to FTA. The Contracting Officer will notify the FTA of any protest of a
procurement involving federal funds and advise the FTA of the status and the resolution
thereof in accordance with Circular 4220.1F, Chap. VII, Sec. 1.a(2), or as amended.

(c) The Protest Decision is conclusive and will exhaust all administrative remedies at
WMATA.

(d) Legal action, if permitted, contesting WMATA'’s decisions is governed by the Washington
Metropolitan Area Transit Authority Compact, Pub. L. No. 89-774, 80 Stat. 1324 (1966),
as amended. Nothing herein or in any WMATA communication shall be construed as a
waiver of any immunity from suit.

17-7 APPEAL OF AGENCY PROTEST DECISIONS TO THE FTA

(@) Exhaustion of Administrative Remedies. Availability of FTA review of protests of WMATA
procurement decisions is described in FTA Circular 4220.1F, as may be updated from
time to time. Nothing herein or in the FTA Circular shall be construed to define WMATA
as a federal agency.

(b) Withholding of Award. Appeal to the FTA will not result in an automatic stay of award.

17-A APPENDIX TO CHAPTER 17

(@) General Form of Notice of Receipt
Dear Vendor,

Your correspondence of [date] has been received and reviewed in accordance with the
Agency Protest procedures of Chapter 17 of the WMATA Procurement Guiding Principles
Manual.

Pursuant to section 17-2, your written objection must be complete with all required
information to allow for a Protest Decision. Your written objection has been found to be
[sufficient / insufficient] for a final decision. [if insufficient, itemize deficiencies]
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(b)

(c)

Pursuant to section 17-3, a written objection must be timely. Your written objection is
therefore [timely / untimely] because [describe basis for timeliness determination].
Normally, a decision shall be forthcoming within sixty (60) days of receipt. Given the
relative complexity of this matter, you may expect a decision no later than [date].

/Signed/

Contracting Officer

I have reviewed the recommendation of the contracting officer and determined that a stay
of proceedings pending a resolution in this matter [shall / shall not] occur.

/Signed/

Chief Procurement Officer

General Form of the Protest Decision finding merit:

Dear Vendor,

[Recitation of relevant facts bearing on the decision]
[Recitation of relevant regulatory requirements]
[Application of relevant facts to regulatory requirements]

I have therefore determined that your protest has merit. The Authority intends to take the
following corrective actions:

This is a final decision of the Contracting Officer.

/Signed/

Contracting Officer

General Form of the Protest Decision for denial:

Dear Vendor,

[Recitation of relevant facts bearing on the decision]
[Recitation of relevant regulatory requirements]
[Application of relevant facts to regulatory requirements]
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I have therefore determined that your protest lacks merit. Based on the foregoing, the
instant protest is denied.

Availability of FTA review of protests of WMATA procurement decisions is described in
FTA Circular 4220.1F, as may be updated from time to time. Nothing herein or in the FTA
Circular shall be construed to define WMATA as a federal agency. Legal action, if
permitted, contesting WMATA'’s decisions is governed by the Washington Metropolitan
Area Transit Authority Compact, Pub. L. No. 89—774, 80 Stat. 1324 (1966), as amended.
Nothing herein shall be construed as a waiver of any WMATA immunity from suit.

This is a final decision of the Contracting Officer. We appreciate your interest in WMATA'’s
procurement program and look forward to your future participation on other occasions.

/Signed/

Contracting Officer

cc: FTA Regional Administrator, Region Il
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18-1

18-2
(a)

(b)

(c)

(d)

18 - CONTRACT COMPLIANCE AND ADMINISTRATION

PURPOSE AND SCOPE

This Chapter defines the Office of Procurement and Materials (“PRMT”) and
Contracting Officers’ roles, responsibilities, and authorities in the compliance and
administration of Authority contracts.

AUTHORITY AND RESPONSIBILITY

Definition. Contract administration is the process of managing and enforcing compliance
to the terms ofa contract through such actions as modification to the contract, evaluating
performance and progress, monitoring contract deliveries, inspections, approval of
payments, and closeout.

Authority. The Chief Procurement Officer (‘CPRO”) may delegate the responsibility for
contract administration functions to Authority employees. Delegation of responsibilities
shall be in writing and theemployee shall be furnished a copy of the delegation (§18-21).
The CPRO shall appoint a Compliance Officer with responsibility for conducting audits
of procurement activities to determine compliance with applicable laws and procedures.

Responsibility. In accordance with §2-6, the Contracting Officer is responsible for the
legal, technical, and administrative sufficiency of Authority contracts.

The Contracting Officer shall ensure that the supplies, services, or construction procured
under each Authority contract conform to the quality, safety, and quantity requirements
of the contract, including inspection, acceptance, warranty, and any other measures
associated with quality assurance. The Contracting Officer shall be responsible for the
following quality assurance requirements:
e Ensuring that each contract includes inspection and test and other quality
requirements, including warranty and reliability clauses when appropriate, which
are necessary to protect the Authority's interest;

e Ensuring that contract quality assurance is conducted by the Authority or under the
direction of Authority personnel before acceptance;

¢ Ensuring that no contract precludes the Authority from performing inspection, test,
or other pertinent quality assurance measures;

e Ensuring that nonconforming supplies, services, or construction are rejected:;

Obtaining any quality plan specifications for inspection, testing, and other contract
quality requirements essential to ensure the integrity of the supplies, services, or
construction from the Program Office responsible for the technical requirements;
and

Including in the solicitation and contracts the necessary Quality Assurance
requirements to ensure the contractor's control of quality for the goods, services
or construction being procured by the Authority.
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18-3 CONTRACT AWARD APPROVAL

(@) Management Approval. Specific guidance regarding the approval of construction contract
change ordersis included in P/l 8.6/3.

(b) FTA Approval. The Authority is self-certified by Federal Transit Administration (FTA) and
may process federally assisted procurement actions for award, without prior review and
concurrence of FTA. FTA retains the right to require concurrence on a case-by-case
basis whenever a matter of primary federal concern is involved.

e The Authority’s self-certification status does not waive its responsibility to conform
to statutory requirements such as Buy America waivers, bid protests filed after
final action by the Authority, and matters of contract administration which impact
Federal concerns.

e FTA review and concurrence is required in proposed claim settlements before
using Federal funds inthe following instances:

o When insufficient funds remain in the approved grant to cover the settlement;
or

o Where a special Federal interest is declared because of program management
concerns, possiblemismanagement, impropriety, waste or fraud.

18-4 PRE-AWARD ORIENTATION

(a) Contracting Officers are responsible for deciding whether a pre-award orientation in any
form isnecessary. If determined necessary, the pre-award orientation of prospective
contractors and subcontractors shall be conducted through a conference.

(b) If a pre-award orientation is conducted, it shall be to assist both the Authority and
contractor personnel to achieve a clear and mutual understanding of all contract
requirements and identify and prevent potential problems.

e A pre-award orientation shall not be a substitute for the contractor's full
understanding of the work requirements at the time offers are submitted, nor shall
it be used to alter the final agreement arrivedat in any negotiations leading to
contract award.

(c) Guidelines for Use of Pre-award Orientation. When deciding whether pre-award
orientation is necessaryand, if so, what form it shall take, the Contracting Officer shall
consider, among other factors:

o Prior discussions with the contractor;

The type, value and complexity of the contract;

The complexity and acquisition history of the product or service;

Requirements for spare parts and related equipment;

The urgency of the delivery schedule and relationship of the product or service to

critical programs;

The length of the planned production cycle;

The extent and nature of subcontracting;

The contractor's performance history and experience with the product or service;

Safety precautions required for hazardous materials or operations; and
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e Complex financing arrangements (i.e., Lease-Buy Back).

18-5 POST-AWARD CONFERENCE

(@) Post-Award Conference Arrangements. For the same purposes as described in §18-4
for pre-award orientation, if the Contracting Officer decides that a post award conference
is needed, the Contracting Officer shall be responsible for:

e Establishing the time and place of the conference;

Preparing the agenda;

Notifying appropriate Authority representatives;

Notifying appropriate contractor representatives;

Designating or acting as chairperson;

Conducting a preliminary meeting of the Authority personnel; and

Preparing a summary report of the conference.

(b) Pre-Construction Meetings. It is the policy of the Authority to conduct a "pre-
construction meeting" withall construction contractors before the work under a
construction contract begins.

(c) Post Award Conference Procedures. The chairperson of the conference shall conduct
the meeting.

¢ The meeting should provide key members of both organizations an opportunity to
establish lines of communication and authority and identify their respective duties
and responsibilities. Discussions may also cover specific projects plans,
specifications, safety requirements, unusual conditions and completion
schedules. A thorough understanding of equal employment regulations, civil rights
requirements, and other pertinent features of the contract will promote better
relations and usually improve construction operations.

¢ The Contracting Officer may make commitments or give directions within the scope
of the Contracting Officer's authority and shall put in writing and sign any
commitment or direction. Participants withoutauthority to bind the Authority shall
not take actions which alter the contract in any way.

(d) Post Award Conference Report. The chairperson shall prepare and sign a summary
report of the post award conference, including all information and guidance provided
to the contractor. The report shall cover all items discussed, the names of the
participants assigned responsibility for further actions, and the due dates for the
actions. The chairperson shall furnish copies of the report to the Contracting Officer,
the contractor, and others who require the information.

18-6 CONTRACT EXECUTION BY THE AUTHORITY

In accordance with §2-6 (b), contracts may be entered into and signed (executed) on behalf of
the Authority only by Contracting Officers after review by COUN for legal sufficiency. The file
documentationshould include the signature of the reviewing counsel. The Contracting Officer’s
name and official title shall be typed, affixed or printed on the contract. The Contracting Officer
shall generally sign the contractafter it has been signed by the contractor. However, if
circumstances warrant, the Contracting Officer may elect to issue notice of award to allow time
for submission of required contract documents prior to execution of the contract.
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18-7 CONTRACT EXECUTION BY CONTRACTORS
The following contract signatures by the contractor are required:
(a) Individual. A contract with an individual shall be signed by that individual;

(b) Individual Doing Business As. A contract with an individual doing business as a firm
shall be signed by that individual, and the signature shall be followed by the
individual's typed, stamped, or printed name and the words "an individual doing
business as” [insert name of firm];

(c) Partnership. A contract with a partnership shall be signed in the partnership name by
a general partner with authority to bind the partnership. The Contracting Officer,
before signing for the Authority, shall obtain a list of all general partners and ensure
that each person signing for the partnership has authorityto bind the partnership;

(d) Corporation. A contract with a corporation shall be signed in the corporate name,
followed by the word “by” and the signature and title of the person authorized to sign
for the corporation;

(e) Joint Venturer. A contract with a joint venturer may involve any combination of
individuals, partnerships, or corporations. The contract shall be signed by each
participant in the joint venture in the manner set forth in this section. When a
corporation is participating in a joint venture, the Contracting Officer shall obtain from
the corporation secretary a certificate stating that the corporation is authorized to
participatein the joint venture; and

1) Agent. When an agent is to sign a contract, the agent's authorization to bind the
principal shall first be established by evidence satisfactory to the Contracting Officer.

18-8 CONTRACT DISTRIBUTION

The Contracting Officer shall distribute, or cause to be distributed, copies of contracts or
modifications within ten working days after execution by all parties, including, at a minimum,
to the contractor and to the Program Office requesting the supplies or services.

18-9 AUTHORITY CONTRACT FILES

(a) General.

e The head of each Program Office performing contracting or contract
administration functions shall establish files containing the records of all
contractual actions pertinent to that office's responsibility.

¢ The documentation in each contract file maintained by the procurement office
shall be sufficient to constitute a complete history of the transaction for the
following purposes:

o Providing a complete background as a basis for the decisions made
at each step of theprocurement process;

o Supporting actions taken;

o Providing information for reviews and investigations; and
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o Furnishing essential facts in the event of litigation.
e Files to be established include, but are not limited to:
o Afile for cancelled solicitations;
o Afile for each contract; and
o A separate Contracting Officer's Technical Representative
or Contracting Officer’'s Representative file.

Contract Files.
e A contract file generally consists of:

o The procurement office contract file that documents the basis for the
procurement and the award, the assignment of contract administration
(including payment responsibilities), and any subsequent action taken by the
contracting office;

o The contract administration contract file that documents actions reflecting the
performance of contract administration responsibilities; and

o The Program Office contract file that documents actions prerequisite to
substantiating and reflecting contract payments.

¢ Normally, each file should be kept separately; however any or all of the files may
be combined.
o Files shall be maintained at organizational levels that ensure:

o Effective documentation of contract actions;

o Ready accessibility to principal users;

o Minimal establishment of duplicate and working files;

o Safeguarding of confidential documents; and

o Conformance with any procedures for file location and maintenance.

¢ A central file system is established to ensure the ability to locate contract files.

e Bid or proposal information and source selection information must be protected
from disclosure tounauthorized persons.

e The Authority may retain contract files in any medium (paper, electronic, etc.), or
any combination ofmedia, provided the requirements of this section are satisfied.

18-10 CONTRACT MODIFICATIONS

(a)

(b)

(c)

Contracting Officers or authorized representatives, acting within the scope of their
delegated contract authority, are authorized to execute a contract modification on
behalf of the Authority. All other Authoritypersonnel are prohibited from taking any of
the following actions:

e Executing contract modifications;

e Acting in @ manner that causes a contractor to believe that they are authorized
to bind the Authority; or

e Directing or encouraging a contractor to perform work that should be the
subject of a contractmodification.

COUN must review and approve modifications incorporating price increases greater
either than $250,000 or 10% of the contract price. Notwithstanding this threshold,
program offices should seek COUN reviewof any modification about which it has a
concern or question.

Bilateral or Unilateral Modifications. A contract modification may be either bilateral or
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unilateral.

e Bilateral modifications are signed by the contractor and the Contracting Officer, or
an authorized representative acting within the scope of his/her authority. Bilateral
contract modifications may be used to:

o Make negotiated, equitable adjustments resulting from the issuance of a change
order;

o Formalize a letter contract; or

o Reflect other agreements of the parties to modify the terms of the contract,
(e.g., a supplementalagreement for work outside the scope of the contract).

o Unilateral modifications are signed only by the Contracting Officer, or an
authorized representative acting within the scope of his/her authority. Unilateral
contract modifications may be used to:

o Make administrative changes, such as correction of typographical errors or
funding information;

o Issue change orders;

o Make changes authorized by a provision of the contract other than a Changes
clause, such as anoption; or

o Issue a termination notice.

(d) Cost Estimate and Pre-negotiation Objective. A contract modification, pursuant to the
changes clause, shall be priced and an independent cost estimate shall be prepared
by the Program Office before signature by the parties. The Contracting Officer will
require that written pre-negotiation objectives be established for contract
modifications in excess of $250,000 and may require that re-negotiation objectives be
established for modifications at lower amounts. If a no cost contract modification is
issued, the Contracting Officer or an authorized representative shall justify, in writing,
the reasons for the issuance of the no cost modification.

If a change or modification (1) calls for essentially the same type and mix of work as
the basic contract and (2) is of relatively small dollar value compared to the total
contract value, the Contracting Officer may use the basic contract's profit or fee rate
as the pre-discussion position for that change or modification.

(e) Modifications Effecting Funding Levels. The Contracting Officer or an authorized
representative shall not execute a contract modification that causes or will cause an
increase in the funding level of the contractwithout having first obtained an approved
purchase requisition.

(f) Review of Modifications. Contract modifications for construction contracts shall be
reviewed as requiredby P/l 8.6/3.

(9) Ad(ditional Work or Work Outside of the Scope of the Contract. The Authority shall not
be responsible forany costs incurred unilaterally by a contractor for any additional work,
or other actions by a contractor, outside the scope of the written contract and written
contract modifications signed by the Contracting Officer. A contractor shall not rely
upon any written or oral statements or directions of employees or agents of the
Authority other than the Contracting Officer for authority to perform work, alter
schedules or specifications, or any other action that would normally require a written
contract modification. (See §18-12 for additional information regarding out-of-scope
changes.)
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(h) Responsibility to Negotiate. The Contracting Officer may assign responsibility for
negotiation of contractmodifications to Contract Administrators. Assigned contract
administrators shall also monitor the construction contract modifications negotiated
by Contracting Officer's Representative (COR) authorized pursuant to P/l 8.6/3.

18-11 CHANGE ORDER REQUIREMENTS

18-11.1 CHANGES CLAUSE IN SOLICITATIONS AND CONTRACTS

(@) The Contracting Officer (CO) shall include a standard Changes clause in each
solicitation and contract. Each Changes clause may be modified during
negotiations.

(b) Each Changes clause shall be specific to the type of contract being solicited or
executed and shall includeprovisions for adjustments in contract price, delivery
schedules, and other contract terms that are appropriate to the type of contract.
The Contracting Officer must issue a written change order when a change can be
accomplished within the provisions of the Changes clause.

18-11.2 EQUITABLE ADJUSTMENT NEGOTIATIONS

(a) Negotiation Meetings. Face-to-face contract negotiations are to be conducted at
Authority locations. Exceptions to this policy may be approved by the Chief
Procurement Officer.

(b) Negotiations and Written Documentation. The CO shall negotiate an equitable
adjustment resulting from a change order in the shortest practicable time.
Negotiation shall consider the effects of both the additionof scope and the deletion
of scope on the contract. The contract modification that reflects the parties’
agreement to an equitable adjustment shall include the price effect of both additions
and reductions on scope resulting from the change. If the CO is unable to
accomplish a timely settlement to equitably adjustthe contract for an Authority
issued change, consideration should be given to issuing a multi-part and/or
unilateral change order followed by a contractor claim.

(c) A written memorandum shall be prepared to record the results of the negotiations.
A summary of negotiations shall set forth the agreement between the parties on
major issues (e.g., price, delivery, performance time, and payment terms) and any
special provisions to be included in the contract. The memorandum shall explain
the differences between the negotiated price adjustment and the Authority
Independent Cost Estimate or the negotiation position. When there are numerous
differences involving significant sums, a tabular format may be used to show the
price differences and the differences must be explained in the narrative
accompanying the tabulation. The CO shall meet with OMBS to document funding
availability. When funding is available, the CO determines the final negotiated price
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for the changed work.

(d) A contract modification which reflects an equitable adjustment in the contract price
is subject to review inaccordance with the dollar value of the adjustment and as
prescribed by §18-10 (e). When the price settlement reflected by the contract
modification includes both price increases and decreases, the level of review
required for approval of the modification shall be determined based on the absolute
dollar value, which means the sum of all price increases and decreases,
disregarding whether individual amounts aredebits or credits. (For example, a $100
increase + $400 decrease = $500 absolute dollar value.)

(e) Ifthe CO issues a unilateral change order, the CO and the contractor must execute
a separate bilateral modification reflecting the resulting equitable adjustment in
contract terms. If the CO and the contractor agree in advance to an equitable
adjustment in the contract price, delivery terms, and/or other contract terms, the
CO must enter into a bilateral contract modification. After the CO issues a change
order, the contractor shall continue performance of the contract as changed.

(f)  The Contracting Officer shall ensure that a cost analysis is made, in accordance with
Chapter 16 of theseprocedures.

18.11.3 CHANGE ORDER PROCESS

See also Policy Instruction (P/l) 8.6/3 in the WMATA Policy Instruction Manual
Contracts and ProcurementSection for the Change Order Process. The Change
Order Process shall not be used for claims processing. For claims, refer to Section 19.0
in this BPM.

(@) WMATA Directed Changes

(i) The purpose of the change order process is to outline the actions necessary
to record, document,and process identified changed conditions to the
contract. All contract changes regardless of whether they are initiated by
the Contractor or directed by the Authority must be documented, monitored
and processed to ensure funding availability and that the changed work is
not commenced before written authority is given by the CO or his/her
delegated representative.

(i)  WMATA Initiated Change: The Contracting Officer Representative (COR)
shall review the proposed change and verify that the work requested is
indeed a change to the contract. To understand the scope of the change
the COR shall seek the support of the Designer and other WMATA
Departments.

(i)  The Contracting Officer Representative (COR) shall:

e Document the original contract requirements and establish the details
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of what is being changed;

e Document the reason for the change:

¢ Summarize the full scope of the change and potential impacts of time
and cost on the performance of remaining contract work;

o Meet with the Office of Management and Budget to document funding
availability for the change. If there is no funding available for the
changed work, the COR must provide in writing to the Contractor that
funding is not available and work must not begin for the changed work.
Note: because all projects are subject to the availability of funding, the
Contractor performs work at the risk of not being paid if he performs
work after being notified that funds are not available.

e Provide a clear recommendation with supporting documents to his/her
supervisor for the proposed action on the change.

e Complete the change order work authorization form A and forward to the
Contracts SupportGroup for Submission to the Change Control Board.

e If the Contractor is given permission to perform the changed work by an
unauthorized person and this was not a critical situation as described in
P/l 8.6/3, the COR must begin theratification process for requesting
payment for work completed. Refer to Section 2.8 for Ratifications.

(b) Change Control Board (CCB)

0] The CCB is comprised of WMATA employees from the Departments of:
System Safety & Environmental Management (SAFE), Office of Management
and Budget Services (OMBS), Officeof Procurement and Materials (PRMT),
Office of the General Counsel (COUN), and Program Director (PROG) that is
the end user for the contract. The PRMT Contracting Officer (CO) shallbe the
Chairperson of the CCB. Only the Contracting Officer (CO) of PRMT and
representative from OMBS approve the change order work authorization
form A. The other members of theBoard operate in an advisory capacity only.

(i) The CCB meets once per week if there are change order forms for review. The
CCB reviewsthe change order forms and determines whether the Authority
should approve the requested change and obligate the Authority to costs and/or
time associated with the change. This is impliedby the written approval of the
signatures from PRMT and OMBS. Approval of a pending contract change via
the change order form A grants the COR authority to issue the pending change
via the change order form B to the Contractor to sign and for pricing.

(iii) If necessary and funding is available, the change order form B may be issued
with a Limited Notice to Proceed (LNTP) work on the pending change as
specifically directed by the Authority. A LNTP shall include a time for
performance ceiling up to ninety (90) days maximum, and a payment ceiling
up to fifty percent (50%) of the total cost for the changed work. In addition, the
contractor must notify the Contracting Officer or his delegated representative
when they have rendered services equivalent to fifty percent (50%) of the
LNTP payment ceiling. A LNTP is considered an exception. An executed
Modification supersedes the LNTP.

(iv) After the CCB approves the change order work authorization form A and there
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is available fundingfor the change, the COR may begin formulating the
Modification package. Refer to Section 18- 10 on Modification. The Authority’s
Project Team shall finalize all requirements for modification within ten (10)
days of the approved change order form A.

(v) Rejection of the change order form A:

. The Board Chair may require that a change order form A be edited to
reflect decisions made during the CCB meeting prior to approving the
change order 