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I. SUMMARY 

The Board of Directors of the Washington Metropolitan Area Transit Authority (“WMATA 
Board”) engaged Cadwalader, Wickersham & Taft LLP (“Cadwalader”) to provide general 
governance recommendations, and to evaluate the Code of Ethics for Members of the WMATA 
Board of Directors (“Code of Ethics” or “Code”).  After conducting a thorough review of 
WMATA’s Code of Ethics and other relevant materials, Cadwalader formulated 
recommendations concerning general Board governance and the Code of Ethics.  This report 
proposes certain new rules and recommends revisions to others.  It also recommends that an 
Ethics Committee be formed to address issues involving Board Members. 

In formulating recommendations regarding governance, Cadwalader reviewed recent reports 
released by the National Transportation Safety Board, the Congressional Research Service, the 
Metro Riders’ Advisory Council, the Joint WMATA Governance Review Task Force, and the 
United States Government Accountability Office.  Cadwalader’s governance recommendations 
acknowledge and address the divergent conclusions reached in each report regarding the role of 
the WMATA Board and its members.  Specifically, we recommend that WMATA’s Board of 
Directors or its Governance Committee, as appropriate, take the following actions:  

 Evaluate whether the frequency of Board Meetings should be reduced; 

 Evaluate whether the number of Board Members should be reduced; 

 Evaluate whether the jurisdictional veto should be eliminated; 

 Evaluate whether to retain the current requirements for a quorum of the WMATA Board; 

 Evaluate whether elected officials should serve on the WMATA Board; and 

 Clarify the language regarding appropriate contact between Board Members and 
WMATA staff in WMATA documents. 

Regarding WMATA’s Code of Ethics, Cadwalader sought and identified best practices from a 
variety of sources, including Codes of Ethics for other major transit agencies and published 
literature regarding public agency governance.  Cadwalader also drew on its extensive 
experience in corporate governance issues in formulating recommendations.  Cadwalader 
recommends that WMATA make the following changes to its Code of Ethics: 

 Revise the definition of an Indirect Financial Interest; 

 Clarify and revise the rules regarding conflicts of interest; 

 Clarify and revise the rules regarding gratuities and solicitations; 

 Clarify the exception to the rule regarding disclosure of confidential information; 
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 Revise the rule regarding the inducement of violations of the Code of Ethics; 

 Add a rule prohibiting nepotism; 

 Add a rule prohibiting vote trading; 

 Require parties seeking to do business with WMATA to disclose known conflicts of 
interest; 

 Require Board Members to disclose any known or suspected violations of the Code of 
Ethics by any Party; 

 Require public disclosure in the Board Minutes of any recusal on a matter before the 
WMATA Board; 

 Require prompt disclosure by Board Members of any contact with any contractor or 
bidder on a WMATA contract; 

 Require training for Board Members on the Code of Ethics; 

 Require that all Parties with an Actual or Prospective Business Relationship with 
WMATA be provided a copy of the Code of Ethics; 

 Clarify the anonymity of the Hotline; 

 Expand the document retention policy related to WMATA Board activities; 

 Clarify the repercussions for violations of the Code of Ethics; and 

 Create an independent Ethics Committee to enforce the Code of Ethics. 
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II. INTRODUCTION 

The Board of Directors of the Washington Metropolitan Area Transit Authority (“WMATA 
Board”) engaged Cadwalader, Wickersham and Taft LLP (“Cadwalader”) to provide general 
governance recommendations, and to evaluate the Code of Ethics for Members of the WMATA 
Board of Directors (“Code of Ethics” or “Code”).1  Cadwalader reviewed the Code of Ethics that 
was adopted July 21, 2011, as well as the two previous versions adopted January 28, 2010 and 
February 16, 2006.  This report is divided into two parts:  the first part discusses our 
recommendations concerning Board governance, and the second part discusses our 
recommendations for enhancing the Code of Ethics.  The second part regarding the Code of 
Ethics has three sections:  a discussion of the scope of review, a discussion of the purpose of a 
Code of Ethics, and an evaluation of the individual provisions of the Code of Ethics. 

In this report, we propose that certain new rules be enacted and that the scope of the Code of 
Ethics be expanded.  In other instances, we recommend that certain definitions and rules, such as 
those addressing conflicts of interest and gratuities, should be revised or edited to increase their 
precision and strengthen their application.  Lastly, we recommend that an Ethics Committee be 
formed to address issues involving Board Members. 

The Washington Metropolitan Area Transit Authority in its internal documents is 
interchangeably referred to as “WMATA” or “the Authority.”  In this report, for the sake of 
clarity, it will be referred to as “WMATA.”  As well, in the Code of Ethics and other WMATA 
documents certain terms are capitalized to denote their status as defined terms.  These terms 
likewise will be capitalized in this report. 

III. PRIOR REPORTS REGARDING WMATA GOVERNANCE 

Governance at WMATA has been the subject of extensive recent scrutiny.  Multiple reports 
issued recently address governance issues at WMATA.  The National Transportation Safety 
Board (“NTSB”) released a report on June 22, 2009, that investigated the cause of a crash on the 
Red Line and gave governance recommendations to WMATA and the WMATA Board.2  After 
the NTSB report, the Congressional Research Service released a report on April 14, 2010,3 the 
                                                 
1 Code of Ethics for Members of the WMATA Board of Directors (“Code of Ethics”), adopted July 21, 
2011, available at http://wmata.com/about_metro/docs/code_of_ethics.pdf. 
2 National Transportation Safety Board, NTSB/RAR-10/02, Collision of Two Washington 
Metropolitan Area Transit Authority Metrorail Trains Near Fort Totten Station, Washington, D.C., June 
22, 2009 (2010). 
3 John Fischer, Cong. Research Serv., R41191, Washington Metropolitan Area Transit Authority 
(WMATA): Issues and Options for Congress (2010) (“CRS Report”). 
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Metro Riders’ Advisory Council (“RAC”) released a draft report on November 3, 2010,4 a Joint 
WMATA Governance Review Task Force (“Governance Task Force”) released a report on 
November 17, 2010,5 and the United States Government Accountability Office (“GAO”) 
released a report on June 20, 2011.6  Many of these reports contained extensive governance 
research and drew upon interviews of current and former Board Members and other key 
stakeholders. 

In these reports some consistent themes emerged, but many of the recommendations were 
contradictory and did not provide consistent guidance.  All of the reports suggested that the 
WMATA Board should focus on high level policy but differed in the best method to achieve this 
result.  On the topic of elected officials serving on the WMATA Board, the RAC report was 
supportive of maintaining elected officials on the WMATA Board,7 where, in contrast, the 
Governance Task Force questioned the ability of elected officials to adopt a regional 
perspective.8  The GAO report suggested that a balance of Board Members that included some 
elected officials was appropriate.9  Similarly, on the topic of the jurisdictional veto, the RAC 
report saw the jurisdictional veto as an inevitability of multi-jurisdictional operations,10 but the 
Governance Task Force suggested limiting the jurisdictional veto to budgetary matters or system 
expansion, or to eliminate the jurisdictional veto entirely.11  Because the jurisdictional veto is 
unique to WMATA, the GAO report found no consistent guidance on its use.12  On the topic of 
Alternate Board Members, the RAC report observed that Alternate Board Members enhanced 
rider representation,13 whereas the Governance Task Force suggested eliminating Alternate 
Board Members and adding an additional voting Board Member to each Signatory and the 
federal government to bring the size of the WMATA Board to twelve.14  On point after point, the 

                                                 
4 Riders’ Advisory Council, Report on Governance of the Washington Metropolitan Area Transit 
Authority (2010) (“RAC Report”). 
5 Joint WMATA Governance Review Task Force, Moving Metro Forward (2010) (“Governance Task 
Force Report”). 
6 U.S. Gov’t Accountability Office, GAO-11-660, Washington Metro Could Benefit from Clarified 
Board Roles and Responsibilities, Improved Strategic Planning (2011) (“GAO Report”). 
7 RAC Report at 11. 
8 Governance Task Force Report at 23. 
9 GAO Report at 43. 
10 RAC Report at 15. 
11 Governance Task Force Report at 29. 
12 GAO Report at 44. 
13 RAC Report at 10. 
14 Governance Task Force Report at 25. 
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suggestions of the reports are at odds with each other, and this is because they have differing 
visions for the governance of WMATA. 

These differing visions of reform exist because WMATA’s establishing documents do not create 
a consistent governance structure, and WMATA is caught between two models.  WMATA has 
governing aspects of both a public utility and a corporate board.  The WMATA Board is 
composed of members that represent specific jurisdictional interests, unlike a corporate board, 
but the WMATA Board is tasked with making decisions in the best interests of WMATA in the 
style of a corporate board. 

Complicating the success of the establishment of a consistent form of governance for WMATA 
is the interplay of jurisdictional interests.  WMATA Board Members are caught between the 
roles of representing the best interests of WMATA and also being accountable to their 
jurisdictional appointing authorities.  The RAC report recognized this essential tension for Board 
Members and recommended that the WMATA Board operate more like a legislature and less like 
a corporate board.15  It suggested that balancing the needs of different jurisdictions could be done 
only in a legislative environment, and that a more corporate style WMATA Board would remove 
the inevitable political calculations from public view.  Contrary to these recommendations, the 
Governance Task Force report suggested that elected officials were unable to “adopt a long-term, 
regional perspective.”16  It observed that short-term political pressure may hinder long-term 
strategic thinking that would benefit the Metro system as a whole.  For this reason it suggested 
eliminating the jurisdictional veto. 

While these tensions pose impediments to structural reform of the WMATA Board, the 
WMATA Board can immediately implement the advice of the various governance reports that 
suggest that the WMATA Board should focus on policy and goal-setting rather than the details 
of operations that should be left to management.17  To implement any structural reform, the 
WMATA Board must choose whether to fully embrace the consequences of its multi-
jurisdictional operations by bringing them to the forefront of decision-making (i.e., to function in 
a way similar to a legislature), or to take steps to free its Board Members from jurisdictional 
conflict by reducing their direct accountability to their appointing jurisdiction which will allow 
the WMATA Board to act as a regional body instead (i.e., to function in a way similar to a 
corporate board). 

                                                 
15 RAC Report at 9. 
16 Governance Task Force Report at 23. 
17 Id. at 15; RAC Report at 13-14; GAO Report at 31. 
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IV. GENERAL GOVERNANCE RECOMMENDATIONS 

The following recommendations are suggestions to make the WMATA Board operate more like 
a corporate board than it currently does.  Even so, the recommendations reflect an understanding 
that, as a quasi-governmental entity, WMATA may be unable to implement many aspects of 
corporate governance common at public corporations. 

A. Frequency of Board Meetings 

Like any other board of directors, the WMATA Board should function as a supervisory body that 
is involved in the overall direction and strategy of the organization.  As the Delaware Chancery 
Court described in the analogous context of a corporate board, the Board of Directors has an 
obligation to be reasonably informed about the business and its risks and a duty to monitor and 
oversee the business.18  It should not function as a managerial or administrative body.  The 
WMATA Board should set strategic planning goals with quantifiable metrics, and the General 
Manager of WMATA should be empowered to run the day-to-day operations of WMATA to 
achieve those goals.19 

In keeping with these concepts, the WMATA Board should consider reducing the frequency of 
its meetings to encourage a strategic outlook by the WMATA Board and reduce the ability for 
individual Board Members or the Board collectively to become involved in the daily operations 
of WMATA.  The GAO found that the WMATA Board met more frequently than five of six 
major transit agencies.20  The Governance Committee should investigate whether the frequency 
of WMATA Board meetings could be reduced without impacting the oversight provided by the 
WMATA Board and whether reduced frequency of meetings could lead to gains in efficiency 
and oversight by allowing the WMATA Board to focus on strategic planning and the evaluation 
of service metrics rather than operational details. 

B. Number of Board Members 

The Governance Committee should evaluate whether the WMATA Board should reduce the 
number of Directors that comprise the Board.  The WMATA Board has eight Principal Directors 
and seven Alternate Directors currently.  The GAO report found that the WMATA Board had 
more Board Members than most other transit agency boards besides New York’s Metropolitan 
Transportation Authority (“MTA”).21  It also observed that Alternate Board Members were 

                                                 
18 In re Citigroup Inc. Shareholder Litigation, 964 A.2d 106 (Del. Ch. 2009). 
19 RAC Report at 13; GAO Report at 10; Governance Task Force Report at 15. 
20 GAO Report at 11. 
21 Id. at 40. 
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unusual among transit agency boards.22  During interviews with Cadwalader, some Board 
Members stated that the WMATA Board had too many Directors to govern efficiently.23  The 
Governance Committee should investigate whether changing the number of Alternate Directors, 
or Principal Directors, or any other form of structural change to the composition of the WMATA 
Board would lead to greater efficiency and oversight. 

Eliminating Alternate Directors could alleviate procedural issues on the WMATA Board.  The 
Governance Task Force recommended that WMATA eliminate Alternate Directors entirely and 
expand the WMATA Board to twelve voting members.24  It observed that the Washington 
Metropolitan Area Transit Authority Compact (“Compact”) explicitly states that Alternate 
Directors should act only in the absence of Principal Directors and expressed reservations about 
the practice of Alternate Directors voting in committees for this reason.25  We believe that this 
recommendation by the Governance Task Force should be explored. 

Changing the composition of the WMATA Board requires that the Compact be changed, and so 
any inquiries or findings on this topic by the WMATA Board should take into account the 
political realities of achieving agreement among the three Signatories and the federal 
government.  The Compact establishes the number of Principal and Alternate Board Members 
for two of each for the three Signatory jurisdictions and the federal government.26  Any plan to 
change those numbers, or to make a larger structural change, will require the Compact to be 
changed, which requires the consent of the lawmaking bodies of the three Signatory jurisdictions 
and the federal government. 

C. Jurisdictional Veto and Quorum 

The Governance Committee should evaluate whether the WMATA Board should eliminate the 
jurisdictional veto.  Except for a plan of financing or a mass transit plan, all actions by the 
WMATA Board require the affirmative vote of at least one Board Member of each Signatory.27  
This voting requirement allows a Signatory to veto the actions of the WMATA Board if at least 

                                                 
22 Id. at 41. 
23 Memorandum from Cadwalader, Wickersham & Taft LLP to Investigation File, Re:  Chris 
Zimmerman Interview Memorandum (July 16, 2012) (“Zimmerman Interview Memo”) (stating that a 
smaller WMATA Board was easier to govern). 
24 Governance Task Force Report at 25. 
25 Id. at 23; Washington Metropolitan Area Transit Authority Compact (“WMATA Compact”) § 5(a), 
available at http://wmata.com/about_metro/docs/Compact_Annotated_2009_final.pdf. 
26 WMATA Compact § 5(a). 
27 Id. at § 8(a). 
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one Board Member of a Signatory does not vote “yes” on an item.  This jurisdictional veto gives 
each Signatory a disproportionately large power to inhibit action by WMATA. 

The jurisdictional veto is problematic because it allows Board Members to place the interests of 
their jurisdiction above the interests of the Metro system as a whole.  Eliminating the 
jurisdictional veto would encourage each Board Member to act in the best interests of WMATA 
and the Metro system as a whole. 

The Governance Committee also should evaluate whether the WMATA Board should retain the 
current requirements for a quorum of the WMATA Board.  The Compact requires that one 
member from each Signatory be present to constitute a quorum of the WMATA Board.28  The 
Governance Committee should evaluate whether this requirement is efficient and in the interests 
of WMATA.  Requiring a Board Member from each jurisdiction to attend each meeting 
reinforces a mentality that Board Members represent their jurisdictions rather than WMATA 
itself. 

D. Elected Officials 

In our recent investigation regarding the joint development project on Florida Avenue we found 
that Councilmember Graham violated WMATA’s Code of Ethics.  As we said in that 
investigative report, the fact that Councilmember Graham served on both the D.C. Council and 
the Metro Board was not the source of the conflict.  In fact, the WMATA Board has an extensive 
history of elected officials dutifully serving on the WMATA Board without issue.  Nonetheless, 
potential conflicts of interest are more abundant and more difficult to police for elected officials 
serving as WMATA Board Members.  For this reason, we recommend that the Governance 
Committee evaluate whether elected officials should serve on the WMATA Board. 

E. Appropriate Contact Between Board Members and Staff 

WMATA should clarify the language in the Bylaws of the Washington Metropolitan Area 
Transit Authority Board of Directors (“Bylaws”) and the Procedures of the Washington 
Metropolitan Area Transit Authority Board of Directors (“Procedures”) regarding appropriate 
contact between Board Members and staff.29  The statements on this topic in the Bylaws do not 
appear to be consistent.  Currently Article II § E.7 of the Bylaws states that Board Members 
should “[a]void individually directing or supervising the CEO or any WMATA employee or 

                                                 
28 WMATA Compact § 8(a). 
29 Procedures of the Washington Metropolitan Area Transit Authority Board of Directors (“WMATA 
Procedures”), adopted July 21, 2011, available at http://wmata.com/about_metro/docs/Procedures.pdf; 
Bylaws of the Washington Metropolitan Area Transit Authority Board of Directors (“WMATA Bylaws”), 
adopted July 21, 2011, available at http://wmata.com/about_metro/docs/Bylaws.pdf. 
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Contractor.”  Article IV of the Bylaws states more conclusively, “No Board Member 
individually shall direct or supervise the CEO or any WMATA employee or contractor.”  Article 
IV of the Bylaws and Article I of the Procedures state, “[a]ll requests to staff by Board Members 
are directed to the General Manager and Chief Executive officer (CEO), General Counsel, 
Inspector General or Board Secretary.”  Article II § E.7 of the Bylaws says that Board Members 
should avoid individually directing or supervising, but Article IV prohibits this action.  To clarify 
the rule, Article II § E.7 of the Bylaws should be changed to include the stronger wording of 
Article IV of the Bylaws to eliminate the discrepancy regarding directing or supervising 
employees. 

These rules together are not clear on the appropriate level of contact between Board Members 
and employees.  They do not state whether any individual contact between Board Members and 
employees regarding WMATA business is appropriate or whether it is prohibited.  If the goal is 
to have the Board act as one body with one set of common information, the Bylaws and 
Procedures should reflect this goal.  Individual Board Members should be prohibited from 
contacting employees and contractors about WMATA business for any reason.  All requests for 
information or action should be made by the Board as a whole or by a committee of the Board to 
the CEO, General Counsel, Inspector General, or Board Secretary and then delegated 
appropriately.  Any information given to Board Members should be given to them as a body, 
either in a document given to all Board Members or as a presentation by the appropriate staff at a 
Board Meeting. 

The Code of Ethics, Bylaws, and Procedures should reflect these rules prohibiting contact 
outside authorized channels and a body should be created to receive complaints about Board 
Members.  Employees who are contacted or directed inappropriately by Board Members 
currently have no means of stopping that contact and no effective way to protest it.  As described 
infra, employees and contractors should be able to report any allegations to an independent body, 
such as an Ethics Committee, that can evaluate the claim and take action. 

V. SCOPE OF REVIEW FOR THE CODE OF ETHICS 

The unique governance and funding structure of WMATA requires a Code of Ethics that is 
tailored to the particular issues that WMATA must address.  For comparative purposes, 
Cadwalader reviewed the Codes of Ethics of other major transit agencies in the United States.  
The WMATA Code of Ethics is more comprehensive than the Codes of most other transit 
agencies.  To the extent that those Codes of Ethics are applicable to WMATA, suggestions to 
WMATA have been made from those Codes.30   

                                                 
30 Two transit agencies, the New York Metropolitan Transportation Authority (“MTA”) and the 
Chicago Transit Authority (“CTA”), have adopted Codes of Ethics for the Board of Directors that are 
similar in terms of scope, but also have a comprehensiveness that reflects the comparable size and service 
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Cadwalader also drew on its extensive experience in corporate governance issues and researched 
issues of ethics and governance for public agencies in order to evaluate the Code of Ethics.31  
Cadwalader sought best practices in public governance to make improvements in some aspects 
of the Code of Ethics and to suggest new areas for the Code of Ethics to cover. 

VI. GUIDING PRINCIPLES OF A CODE OF ETHICS 

A. Goals 

An effective Code of Ethics has a set of guiding principles that animate each provision of the 
Code.32  A Code of Ethics first should establish a standard of conduct, and then establish a 
procedure for responding to violations of that standard.  This standard should guide Board 
Members to serve the public trust; that trust establishes a duty to avoid actions that give rise to 
conflicts of interest or other unethical conduct or give the appearance of such conflicts or 
unethical conduct.  

The integrity of those charged with serving the public is paramount in any public agency.  A 
Code of Ethics should establish ethical rules that are as sensitive to the perception of integrity as 
they are to the requirements of maintaining integrity.  By strictly proscribing even appearances 
of conflicts, WMATA can reduce the instances of conduct that harm the reputation of the 
organization and avoid technical parsing of the rules by Board Members. 

B. Structure 

In addition to reflecting a set of principles, a Code of Ethics should be clearly written and 
organized so it is easy to use.  A Code of Ethics should have the following four major sections:33 

                                                                                                                                                             
levels of the agencies.  Not all aspects of the Codes of Ethics of the MTA and CTA are applicable to 
WMATA because these agencies differ from WMATA in terms of issues such as governance and 
funding.  Metropolitan Transportation Authority Board Code of Ethics (“MTA Board Code of Ethics”), 
adopted Nov. 16, 2011, available at 
http://mta.info/mta/compliance/pdf/Board_Code_of_Ethics_Nov_16_ 2011.pdf;  Ethics Ordinance of the 
Chicago Transit Authority (“Ethics Ordinance of the CTA”), adopted Oct. 21, 2009, available at 
http://www.transitchicago.com/assets/1/procurement/ethics_code_2009.pdf. 
31 See, e.g., Robert Wechsler, Local Government Ethics Programs (2012); Mark Davies, Keeping the 
Faith: A Model Local Ethics Law – Content and Commentary, 21 Fordham Urban Law Journal 61 
(1993). 
32 Mark Davies, Statement to the Ethics Reform Task Force, Feb. 14, 2012, available at 
http://www.nyc.gov/html/conflicts/downloads/pdf2/municipal_ethics_laws_ny_state/stmt_to_chicago_tas
k_force.pdf. 
33 Wechsler, Local Government Ethics Programs 55 (2012). 
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The first section should establish the principles and goals that underlie the rules put into place.  
These principles and policy statements should not be intermingled with any actual ethical rules 
so that it is clear what parts of the Code of Ethics are enforceable rules. 

The second section should clearly describe prohibited conduct.  It should be structured in such a 
way that a broad rule is laid out first and any clarifications or exceptions are explained under the 
rule. 

The third section should contain rules for financial disclosure, transactional disclosure, and 
recusal.  An annual financial disclosure by Board Members should be required only for those 
areas that may give rise to conflict in the performance of their duties.  Broader disclosure of their 
entire financial situation should not be required.  Other transactional disclosures should occur 
whenever there is the potential for a conflict of interest to arise.  Any member of WMATA, 
including Board Members and employees, should disclose any matter where there is the 
appearance of a conflict of interest.  However, disclosing conflicts does not cure them.  Indeed, 
requiring disclosure without more action can increase the incidence of conflicts of interest 
because parties will rely on being able to disclose a conflict of interest instead of being held 
responsible for avoiding the conflict of interest or the perception of a conflict of interest.34 

The fourth section should explain how the Code of Ethics is to be administered.  Violations of 
the Code should have clearly defined penalties which may include reprimand, monetary fines, 
cancellation of contracts, and loss of a Board Member’s position.  The Code should create and 
authorize an independent Ethics Committee to enforce the ethical rules. 

VII. EVALUATION OF THE CODE OF ETHICS 

Cadwalader reviewed the Code of Ethics and found both strengths and weaknesses.  It is clear, 
not only in commissioning this review but also through the revisions to the Code of Ethics in 
2006, 2010, and 2011, that WMATA takes the Code of Ethics seriously and has made revisions 
when it saw fit to do so.  In addition, in 2011, the Board adopted Bylaws which collectively 
serve as a broad policy statement that describes the role of WMATA’s Board of Directors.35  The 
Bylaws are helpful in administering the Code of Ethics by providing clarity to the roles and 
responsibilities of Board Members so that ethical prohibitions can be better identified and 
understood. 

The Code of Ethics has many strengths.  The Code of Ethics is structured well in that it has 
separate sections for policy, definitions, and rules.  The policy sections are set apart from the rest 
                                                 
34 Donald C. Langevoort, Psychological Perspectives on the Fiduciary Business, 91 B.U. L. Rev. 995, 
1003 n.30 (2011). 
35 WMATA Bylaws. 
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of the Code, the definitions are not interspersed with the rules, and the rules themselves contain 
only language that gives specific advice or creates an ethical duty. 

A. Definitions 

Although the Definitions currently provided in Article II of the Code of Ethics are largely 
sufficient, they could benefit from further clarification, in particular the definition for an Indirect 
Financial Interest.  This section has undergone substantial revision between the 2006 and the 
2011 versions of the Code.  Going forward, the Code’s definitions should be routinely re-
evaluated to ensure that they continue to be relevant to and appropriate for the time and context. 

1. Indirect Financial Interest 

In the definitions that categorize types of financial interests, a Direct Financial Interest appears to 
relate to ownership or capital interests, whereas an Indirect Financial Interest appears to relate to 
income and non-capital appreciation of owned interests.  This is a sensible distinction where 
potential or actual conflicts of interest are concerned.  A Board Member would have a conflict of 
interest if he or she has an ownership interest in part of a transaction that is to be approved by the 
WMATA Board, and a Board Member would have a conflict of interest when he or she has 
earned income from a Party that seeks to do business with WMATA.  A Board Member also 
would have a conflict when a business that the Board Member owns, or a partnership that the 
Board Member is a part of, or any other similar type of association, earns income from a Party 
that seeks to do business with WMATA.   

An Indirect Financial Interest is now defined in Article II § I as:  

Income earned by a Member or by a Member on behalf of an entity 
for services provided to a Party when that income exceeds three 
percent (3%) of the Member’s or entity’s gross income, whichever 
income is less, for the current or preceding fiscal year. 

As now worded, this definition of an Indirect Financial Interest is not clear because it is difficult 
for parties to know whether they have an Indirect Financial Interest or not.  An Indirect Financial 
Interest appears to require that the income earned on behalf of the entity has come from services 
that the Board Member directly or individually provided to the Party.  This restriction is 
problematic because the Board Member could be part of a business or partnership that derives a 
substantial amount of income from a Party, but, at the same time, the Board Member may not be 
directly or individually providing services to that Party.  In such a case, the Board Member 
would have a financial interest, but this arrangement would not be captured under either a Direct 
or Indirect Financial Interest.  The definition of an Indirect Financial Interest instead should 
include income that a Board Member receives from a Party, or income that an entity, of which 
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the Board Member is a part, receives from a Party.  Such a change simplifies and clarifies the 
definition and removes any loopholes. 

WMATA also should consider removing the 3% threshold on Indirect Financial Interests.  
Currently, an Indirect Financial Interest arises only when the income to the Board Member 
exceeds 3% of his or her gross income for the current or previous year.  A situation where a 
Party is doing business with WMATA and also is paying a Board Member any amount of money 
for services could be seen as creating a conflict of interest, even if the income paid is below the 
3% threshold.  While the payment may not create an actual conflict of interest, prohibiting any 
payments for services will eliminate the appearance of a conflict of interest.  Relationships where 
a Party doing business with WMATA is paying a Board Member an amount under the 3% 
threshold also should be examined by the Board because these payments could be a way to 
attempt to avoid the restrictions on gratuities given to Board Members. 

If certain types of Indirect Financial Interests are found over time to be common, innocuous, or 
incidental, those interests could be given an exception by the Board or an Ethics Committee or 
through statutory exceptions such as the ones in the definition of a Direct Financial Interest 
provided for checking and savings accounts. 

A further reason for removing the 3% threshold is that an Indirect Financial Interest is not listed 
in the definitions of the Compact.36  The Compact prohibits a Board Member from having an 
Indirect Financial Interest in any transaction by WMATA that involves property but does not 
state a minimum threshold for that financial interest.37  Because the Compact does not define an 
Indirect Financial Interest and does not establish any monetary threshold, WMATA should 
narrow the definition and allow as few exceptions as possible. 

Proposed Definition of an Indirect Financial Interest: 

“Indirect Financial Interest” means income received by a Board Member from a Party.  This 
income can be received by the Board Member himself or herself or by a business, partnership, or 
other entity that the Board Member is employed by or has a financial interest in. 

 

 

 

                                                 
36 WMATA Compact § 1. 
37 Id. at § 10(a)(1). 
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B. Prohibitions 

1. Conflicts of Interest 

The section on conflicts of interest in the Code of Ethics is a crucial section of the Code.  The 
prohibitions regarding conflicts of interest in the Code of Ethics are well defined for financial 
conflicts of interest, but conflicts that arise due to non-financial conflicts or a Board Member’s 
role could be better explained.  This section of the report evaluates the different types of conflicts 
that can arise for a Board Member and the proper way to disclose those conflicts. 

The prohibitions on direct financial conflicts and ownership interests are found in four sections.  
Article III § B describes prohibitions in the Compact regarding financial conflicts and ownership 
interests.  Article III § C describes restricted financial interests in a Party.  Article III § D 
describes voting and participation restrictions related to financial conflicts.  Article III § F.1 
describes the prohibitions of the use of an official position to further a financial interest.  
Together these sections prohibit a Party from having a business relationship with WMATA if 
Board Members have a financial interest in the Party (defined as an individual, corporation, 
partnership, or other legal entity), and require Board Members to recuse themselves in matters 
where they or their close associates have financial interests in a Party that seeks to have a 
business relationship with WMATA. 

Board Members are clearly and sufficiently required to disclose and recuse themselves from any 
matter that may create the appearance of a conflict of interest,38 and they also are required to file 
a yearly statement disclosing potential conflicts of interest, with an additional duty to update that 
statement whenever relevant changes have occurred.39  The disclosure form is well structured in 
that it requires disclosure of those financial interests that are above a certain threshold, and does 
not require disclosure of the actual value of the financial interest. 

The requirement to report situations that present a potential conflict of interest could be clarified.  
The Code states that Board Members are expected to report to the Chair any situation that they 
are aware of and believe may create an appearance of a conflict of interest.40  They also are 
required to recuse themselves from participating in any such matter.  As written, this rule leaves 
the determination of what constitutes a conflict of interest up to the individual Board Member.  
More specificity and guidance is needed for a Board Member to know what creates a conflict of 
interest and what is permissible conduct. 

                                                 
38 Code of Ethics Art. III § F.3. 
39 Id. at Art. IV. 
40 Id. at Art. III § D.3. 
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As currently enacted, the Code of Ethics prohibits conduct giving rise to conflicts of interest but 
does not provide guidance on the types of conflicts that could arise.  Conflicts of interest can 
exist in various forms, such as conflicts between a Board Member’s duty to WMATA and the 
Board Member’s duty to his or her jurisdiction, elected position, or private non-monetary 
interests.  These types of conflicts are not mentioned in the Code of Ethics and are not discussed 
with any specificity in the requirement to report potential conflicts.  The definition should 
broadly define conflicts of interest and also provide examples of potential conflicts that are not 
solely financial. 

For comparative purposes, it is notable that both the Chicago Transit Authority (“CTA”) and the 
Metropolitan Transportation Authority (“MTA”) codes of ethics define conflicts of interest in 
terms of relationships between specific individuals and entities.  A WMATA Board Member 
could have a relationship that gives rise to a conflict of interest or the appearance of a conflict 
even when the Board Member holds no direct or indirect financial interest in the matter.  
Financial conflicts lie at the heart of many conflicts of interest, but the definition in the Code of 
Ethics should be expanded to include conflicts that arise from relationships that the Board 
Member has with specific individuals and entities in situations where something other than a 
financial interest is at stake. 

Proposed Rules for Conflicts of Interest: 

1. Before participating in a matter, a Board Member shall report to the Ethics Committee 
any situation that creates or may create on the Board Member’s part, a conflict of interest or the 
appearance of a conflict of interest.  A conflict of interest is not limited to a conflict that is 
financial in nature; the conflict may arise from interests that are personal or institutional in 
nature.  A Board Member shall recuse him or herself from any matter that he or she knows, or 
should know, or reasonably believes, creates a conflict of interest or the appearance of a conflict 
of interest.  If unsure, before participating in the matter the Board Member may seek non-binding 
guidance from the Ethics Committee as to whether the appearance of a conflict of interest exists.  
The Board Meetings and Board Minutes shall disclose the nature of the conflict of interest as the 
reason for the recusal on the matter. 

2. If a situation that creates, or may create, a conflict of interest, or the appearance of a 
conflict of interest, arises after the Board Member has participated in a matter, the Board 
Member shall immediately recuse him or herself and report the situation to the Ethics 
Committee.  If the Board Member seeks guidance from the Ethics Committee as to whether the 
appearance of a conflict of interest exists, the Board Member shall remain recused from the 
matter until guidance is issued. 
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2. Gratuities and Solicitations 

Another essential section of the Code of Ethics contains prohibitions against gratuities and 
solicitations.  Clearly delineating what Board Members may accept in their professional and 
personal capacities will make compliance easier for all parties.   

Article III § E sets out five sections regarding the solicitation and acceptance of gratuities.41  The 
first four are interrelated and confusing in their operation.  The four sections are: 

III § E.1 Except as provided in subsection E.3 below, a 
Board Member or Household Member shall not solicit or accept 
anything of value from a Party with an Actual or Prospective 
Business Relationship with the Authority. 

III § E.2 A Board Member may not accept an unsolicited 
gratuity when it could reasonably be inferred that the Gratuity was 
intended to influence the Board Member or was intended as a 
reward for any action on the Member’s part. 

III § E.3 A Board Member may accept unsolicited Gratuities: 
(i) whose value is $75 or less, provided the cumulative value of 
Gratuities from a single source in any calendar year is $200 or less; 
or (ii) when participating in widely-attended events that are open 
or part of the regularly-scheduled program for gatherings and 
conferences, such as those held by the American Public 
Transportation Association and similar organizations. 

III § E.4 The restriction on the receipt of Gratuities shall not 
apply to the solicitation or acceptance of bona fide religious or 
charitable donations, or political contributions by a Board Member 
or a Household Member provided, with respect to political 
contributions to or for the benefit of a Board Member or a 
Household Member, the contribution has been reported in 
accordance with the law of the Board Member’s jurisdiction. 

Taken together, sections 1, 2, and 3 should be re-written to clarify how they operate in relation to 
each other.  For instance, the relationship between sections 2 and 3 should be made more 
explicit.  Section 2 prohibits gratuities in any amount intended to influence or reward a Board 
Member, but section 3 allows for one-time gratuities under $75 and cumulative gratuities from 
one source that do not exceed $200.  As stated, it is not clear what the rule is because the 

                                                 
41 Id. at Art. III § E. 
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unwritten assumption seems to be that gratuities under $200 do not influence a Board Member, 
or that gratuities under $200 are exempt from the rule prohibiting gratuities that are intended to 
influence a Board Member.  The disclosure form attached to the Code of Ethics, however, has a 
section that asks for a list of gratuities given by parties that have an actual or prospective 
business relationship with WMATA.  This means it is likely that the Code, as currently 
interpreted, permits some gratuities from those with a business relationship with WMATA. 

The wording of the individual sections should be clarified.  For instance, section 2 prohibits 
Board Members from accepting unsolicited gratuities when they could influence or reward the 
Board Member (emphasis added).  As worded, this rule creates an exception for solicited 
gratuities.  Board Members should not be soliciting gratuities, because any such solicitation can 
create the appearance of a conflict of interest.  Because section 1 explicitly prohibits soliciting 
anything of value only from parties with an actual or prospective business relationship with 
WMATA, parties that may have an interest in WMATA but not a business relationship are 
exempted from these rules and could be solicited. 

Similarly, section 3 sets out value limitations on unsolicited gratuities (emphasis added).  When 
combined with the limited restrictions of section 1, the rule could be read to allow solicitations of 
gratuities of unlimited value from parties that have an interest in WMATA but do not have an 
actual or prospective business relationship.  Although other sections of the Code of Ethics could 
be inferred to prohibit solicited gratuities, it is simpler and clearer to explicitly disallow the 
solicitation of gratuities in section 3. 

Rules on gratuities received at widely attended gatherings also should be clarified.  Section 3 
exempts gratuities received at widely attended gatherings but it does not place a limit on the 
value of the gratuity, and it does not require the giver of the gratuity to be associated with the 
gathering.  As currently written, the section could allow unsolicited gratuities to a Board Member 
from any Party, for any value, as long as it was given during a widely attended event.  The 
current financial disclosure form specifically exempts gratuities given to them at widely attended 
gatherings from disclosure.  The language of the section and the disclosure form should be 
changed to better reflect the intent of the Code. 

The relationship of Household Members and gratuities should be clarified.  Currently, section 1 
prohibits Board Members or Household Members from accepting gratuities from parties with an 
Actual or Prospective Business Relationship with WMATA.  Sections 2 and 3, however, do not 
prohibit Household Members from accepting gratuities that reasonably could be inferred to 
influence the Board Member.  They also do not place a limit on the value of gratuities accepted 
by a Household Member related to the Board Member’s position with WMATA.  The definition 
of “Gratuity” extends all gratuities to Household Members.42  Because this definition shows that 

                                                 
42 Id. at Art. II § G. 
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Household Members were intended to be included in all prohibitions on gratuities, the language 
of the sections on gratuities and solicitations should be changed to include Household Members 
to create consistency. 

In addition to clarifying the rules, WMATA should strengthen the prohibitions on gratuities and 
solicitations.  The Code of Ethics currently allows Board Members to accept unsolicited 
gratuities in the value of $75 per occurrence and at a maximum of $200 per year from a single 
source.  This broad language opens the door to potential abuse.  A Board Member could accept 
unsolicited donations from numerous individuals and entities so long as any single source does 
not give more than $200 dollars in a calendar year.  To ensure that Board Members maintain 
independent professional judgment, WMATA should either reduce the dollar amounts of 
gratuities, limit the sources that can give unsolicited gratuities, or prohibit gratuities entirely. 

WMATA also could clarify the provisions related to donations and campaign contributions.  The 
receipt of religious or charitable donations and campaign contributions creates a possible conflict 
of interest.  It is unclear how Article III § E.1, prohibiting the solicitation or acceptance of 
anything of value from a Party with an Actual or Prospective Business Relationship, interacts 
with Article III § E.4, excepting the solicitation or receipt of political contributions.  As written, 
these sections do not make clear whether accepting political contributions from a Party with an 
actual or prospective business relationship with WMATA is permitted as an exception or 
prohibited as the acceptance of something of value. 

This language regarding campaign contributions should be clarified, and it should be 
strengthened to reduce the potential conflicts that they can allow.  The Code of Ethics should 
require that a Board Member recuse himself or herself from any matter where the Board Member 
or Household Member has accepted a campaign contribution from a Party with an Actual or 
Prospective Business Relationship with WMATA.  A weaker option would be to require that a 
Board Member disclose campaign contributions from a Party with an Actual or Prospective 
Business Relationship with WMATA to the Board Member or Household Member when the 
issue is addressed in a Board Meeting.  This disclosure would be memorialized in the Board 
Minutes, or through another means of permanent, widely disseminated public report.  Requiring 
full prohibition on campaign contributions is a stronger choice than just requiring disclosure 
because disclosure rules alone do not stop political contributions from a Party that has an Actual 
or Prospective Business Relationship with WMATA if the Party feels pressured to donate. 

Similarly, the strengthened rules on campaign contributions could apply to donations from a 
Party with an Actual or Prospective Business Relationship with WMATA to charities in which 
the Board Member or Household Member has a controlling or otherwise significant interest.  
This prohibition would eliminate any appearance of a conflict of interest for the Party and the 
Board Member. 
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The prohibition on soliciting political support or contributions from subordinates could be both 
clarified and expanded.  The Code does not allow Board Members to solicit support from 
WMATA employees for charities, political parties or candidates, or any other purpose.43  This 
prohibition is appropriate because it protects employees from feeling any pressure to support an 
organization that a Board Member may support.  The exception to the rule should be clarified, 
however.  Currently, the exception allows for solicitation by mass mailing or other anonymously 
directed solicitations.  This language should be clarified to allow only for mass mailings or 
anonymous solicitations of the general public in which the employees of WMATA may only 
incidentally be included.  The exception should not allow the mass mailing or anonymous 
solicitation of WMATA employees exclusively.  WMATA should expand the prohibition on 
soliciting political support or contributions from subordinates.  The Code does not allow Board 
Members to solicit support from WMATA employees for charities, political parties or 
candidates, or any other purpose.44  Expanding this rule to include Parties with an Actual or 
Prospective Business Relationship with WMATA would help reduce any appearance of a 
conflict of interest. 

Proposed Rules for Gratuities and Solicitations: 

1. A Board Member or Household Member may not solicit, in connection with the Board 
Member’s position at the Authority, a Gratuity or anything of value. 

2. A Board Member or Household Member may not accept a Gratuity or anything of value 
from a Party that has an Actual or Prospective Business Relationship with the Authority. 

3. A Board Member or Household Member may not accept a Gratuity of any value when it 
could reasonably be inferred that the gratuity was offered in an effort to influence the Board 
Member or was offered as a reward for any action on the Board Member’s part. 

4. Unless otherwise prohibited by rules 1-3 on Gratuities or any other part of the Code of 
Ethics, a Board Member or Household Member may accept an unsolicited Gratuity whose value 
is $75 or less as long as: 

(a) the cumulative value of Gratuities from a single source in any calendar year does 
not exceed $200; or 

                                                 
43 Id. at Art. III § E.5. 
44 Id. 
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(b) when the Gratuity: 

(i) is given at a conference, gathering, or other widely attended event that is 
open to the public; and 

(ii) is given in exchange for participating in the event or is given as part of the 
regularly scheduled program of the event; and 

(iii) is given by the event itself and not some other Party; and 

(iv) is given to other similarly situated participants. 

5. A Board Member or Household Member shall not personally solicit the Authority, any 
WMATA employee, or any Party that has an Actual or Prospective Business Relationship with 
the Authority for any support of or financial assistance to any political Party, candidate, or 
committee for any political, charitable, or other purpose.  This prohibition is not intended to 
preclude solicitations of the general public by mass mailing or other anonymously directed 
solicitations that may incidentally be addressed to or include WMATA employees or Parties that 
have an Actual or Prospective Business Relationship with the Authority. 

6. A Board Member shall not Participate in any matter where the Board Member or a 
Household Member has accepted or solicited a campaign contribution, or a religious or 
charitable contribution, from a Party with an Actual or Prospective Business Relationship with 
the Authority.  The Board Member shall report any campaign contributions or religious and 
charitable contributions, offered to the Board Member or Household Member but not accepted,  
from a Party with an Actual or Prospective Business Relationship with the Authority. 

3. Confidential Information 

Under the rules on the Use of an Official Position, Board Members are restricted from disclosing 
or using information not generally available to the public that is obtained through the Board 
Member’s position.45  These rules are well worded, and are broader than the prohibitions on the 
use of confidential information enacted by both the Chicago Transit Authority (“CTA”) and the 
Metropolitan Transportation Authority (“MTA”).  The CTA only restricts the use and disclosure 
of confidential information that may not be obtained pursuant to the Illinois Freedom of 
Information Act.46  The MTA restricts only the use and disclosure of confidential information, 
which is defined as information that the MTA treats as confidential or that a Board Member has 

                                                 
45 Id. at Art. III §§ F.1-2. 
46 Ethics Ordinance of the CTA § 2.7. 
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reason to believe is confidential.47  WMATA’s restriction on the use or disclosure of information 
not generally available to the public may be broader than the MTA and CTA rules.  Information 
that is not generally available to the public may be information that has not explicitly been made 
confidential, or it may be information that WMATA has not disclosed but could be obtainable in 
the future through a public access to records request. 

The exception to the rule regarding disclosure of information not generally available to the 
public should be clarified.  The exception which allows for disclosure “where and to the extent 
necessary to fulfill the Board Member’s public responsibility,” is broadly worded, and the term 
“public responsibility” is not defined.48  A Board Member’s public responsibility could be 
construed to mean anything from presenting reports at official meetings regarding WMATA to 
assisting constituents by giving them access to WMATA information.  The exception should be 
worded to state specific reasons for Board Members to disclose information and to potentially 
provide the option for Board Members to disclose the information for other reasons, if they seek 
guidance and approval from the Board in advance. 

4. Inducements of Violations of the Code of Ethics 

WMATA should strengthen the prohibitions against inducing a Board Member to violate the 
Code of Ethics.  Currently, the Code states that no Party “shall induce or seek to induce a Board 
Member to violate the provisions of Section D of this Article.”49  Section D provides that Board 
Members should not participate in WMATA transactions if they have a Direct or Indirect 
Financial Interest in a Party to the transaction.50  This prohibition should not be limited to 
violations under Section D because any inducement to violate any section of the Code of Ethics 
should itself be a violation.  Furthermore, the reference to inducing a Board Member is too 
limited.  The section should be changed to state that it applies to any Party, and the reference to 
Section D should be removed.  This change is appropriate because the Code of Ethics applies to 
all Parties, not just Board Members. 

Proposed Rule for Inducements of Violations of the Code of Ethics: 

No Party shall induce or seek to induce any Party to violate any section of the Code of Ethics. 

                                                 
47 MTA Board Code of Ethics § 2.01. 
48 Code of Ethics Art. III § F.2. 
49 Id. at Art. III § H. 
50 Id. at Art. III § D. 
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5. Use of Government Office for Private Gain 

The prohibitions against using a government office for private gain are sufficiently clear.  Article 
III § F.1 prohibits a Board Member from disclosing information not generally available to the 
public to further his or her own financial interests or those of close associates.51  Article III § F.3 
prohibits a Board Member from using WMATA resources for anything other than authorized 
purposes.52 

6. Nepotism 

WMATA should add language to the Code of Ethics prohibiting nepotism.  Both the CTA and 
MTA prohibit employees and officers from hiring family members, but WMATA has made no 
similar explicit prohibition in the Code of Ethics for Board Members.53  The current Code could 
be interpreted to prohibit nepotism in hiring through the prohibition against the improper use of 
an official position, but an explicit prohibition of nepotism, with an appropriate definition of the 
practice, would remove doubt and offer guidance about future hiring. 

7. Vote Trading 

The Code of Ethics would be sounder if it contained a section prohibiting vote trading by Board 
Members.  The rule should prohibit a Board Member from bartering a vote with another Board 
Member.  Vote trading would occur when a Board Member who is recused from a matter asks a 
second Board Member to vote in accordance with the first Board Member’s interest in exchange 
for a reciprocal consideration in the future.  Vote trading could be used to circumvent the 
requirements of the Code of Ethics when a Board Member is recused from a matter. 

Proposed Rule for Vote Trading: 

No Board Member shall offer his or her vote on a matter in exchange for another Board 
Member’s vote on a matter from which the first Board Member is recused. 

8. Post-Service Employment 

The prohibition of certain post-WMATA employment provides sufficient protection.  The Code 
prohibits Board Members from accepting employment to work on a matter in which the Board 
Member participated for one year.54  A post service bar of employment is appropriate as an 
                                                 
51 Id. at Art. III § F.1. 
52 Id. at Art. III § F.3. 
53 MTA Board Code of Ethics § 4.09; Ethics Ordinance of the CTA § 2.14. 
54 Code of Ethics Art. III § G. 
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ethical rule.  To ensure that no ethical conflict persists, WMATA should expand the rule to 
require that Board Members seek guidance from the Ethics Committee before accepting a 
position from a Party to work on a matter in which the Board Member participated after the one-
year restriction.  In comparison, the MTA has a two-year bar on employment that involves any 
matter before the MTA and a lifetime bar on employment that involves matters with which the 
Board Member was directly and personally concerned.55 

C. Disclosure 

1. Disclosure of Financial Interests by Parties Seeking to Do Business 
with WMATA 

Language should be added to the Code requiring a Party with an Actual or Prospective Business 
Relationship with WMATA to file a disclosure form when the Party bids on a WMATA contract 
or signs a WMATA contract.  This form should disclose all interests or conflicts that the Party 
knows about, or should know about, that Board Members have in the Party or the project or 
contract.  Currently, the Code requires this disclosure only by Board Members.  Adding this 
disclosure by Parties that seek to do business with WMATA, in addition to the disclosure form 
already required for Board Members, would act as a check on the accuracy of disclosures made 
by Board Members and would help ensure that no conflicts of interest exist. 

2. Disclosure of Violations of Other Board Members 

WMATA should require all Board Members to disclose any known or suspected violations of the 
Code of Ethics by any Party.  The MTA Code of Ethics contains this duty while also requiring 
Board Members to report actual or potential violations of any other laws, regulations, policies, or 
procedures.56  Requiring all Board Members to disclose all known or suspected violations of the 
Code of Ethics removes any stigma attached to reporting another Board Member.  This 
requirement ensures transparency in the operation of the WMATA Board by bringing potential 
conflicts to the attention of the entire Board and not leaving them for individual Board Members 
to handle alone. 

3. Recusal 

The current Code requires Board Members to fill out a form explaining the reason for their 
recusal from a matter; this form becomes part of the Board’s official records.  WMATA should 
consider including a notice of the recusal and a succinct reason for it in the Board minutes each 
time the matter is addressed by the Board.  For instance, the Board Minutes hypothetically could 

                                                 
55 MTA Board Code of Ethics § 5. 
56 Id. at § 2.04. 
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state, after the tally of votes on a matter, “Board Member Smith is recused from the matter for 
having an Indirect Financial Interest in one of the bidders on the contract.”  WMATA also 
should create a list of issues from which Board Members have recused themselves, along with 
the reason for the recusal, and publicly disclose the list on the website with regular updates.  
Such further disclosure to both Board Members and the public would increase transparency 
about recusal and promote public confidence in the integrity of the Board. 

4. Pre-Award Contact with Contractors or Bidders 

WMATA should lengthen the time that it retains the form disclosing contact during the pre-
award phase of the procurement process between a Board Member and a contractor or bidder in 
which the Board Member retains a Direct or Indirect Financial Interest.  The current retention 
period is one year after the closeout of the procurement.  Because questions about the 
appropriateness of the transaction may arise later than one year after a closeout, retaining the 
form for a longer period, such as five years, may prove a sounder practice. 

Equally sound may be a decision to expand this provision to require disclosure of all contact 
between Board Members and contractors or bidders during the procurement process and joint 
development process, regardless of any Board Member’s financial interest.  This disclosure 
should be made to the WMATA Board within one business day and describe the nature of the 
contact and the topics discussed between the Board Member and the contractor or bidder.  Such 
disclosure reinforces the separation of roles between WMATA staff who handle procurement 
and development and the Board which makes decisions based on the staff’s recommendations.  
To strengthen this rule further and avoid any appearance of a conflict of interest, WMATA 
should require Board Members to recuse themselves from any transaction in which they had 
significant pre-award contact with a contractor or bidder on a matter outside of a Board meeting 
or other official WMATA activity. 

Proposed Rule for Pre-Award Contact with Contractors or Bidders: 

Each Board Member shall disclose, on the form in Attachment B, each contact with a WMATA 
contractor or bidder during the Procurement Process or Joint Development Process within one 
business day of such contact.  The disclosure shall include the subjects discussed during the 
contact.  If the contact occurred before the award of the contract, the Board Member shall be 
prohibited from Participating in the matter.  Forms will be kept on file for five years beyond the 
date of the financial closeout of the contract, at which time they shall be destroyed unless 
otherwise instructed by the filing Board Member. 
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D. Administration 

1. Training and Certification 

WMATA should require its Board Members to participate in a training program on the Code of 
Ethics, the Bylaws, and the Procedures, similar to the training programs in place at both the 
MTA and CTA.57  This training should be offered upon appointment to the WMATA Board and 
should be repeated on a regular basis.  Article XII § C of the Bylaws states that the Governance 
Committee is responsible for implementing an orientation program for Board Members, but the 
Article should be amended to specifically require training on the Code of Ethics, the Bylaws, and 
the Procedures.58  Such an amendment also could require Board Members to sign a statement at 
the conclusion of their training that certifies that they have read, understood, and will abide by 
the Code of Ethics. 

2. Parties Covered by the Code of Ethics 

It is appropriate to require that the Code of Ethics apply to all Parties with an Actual or 
Prospective Business Relationship with WMATA, as stated in Article I, and not only Board 
Members.  Parties with an Actual or Prospective Business Relationship with WMATA should 
have the same ethical duty to the public that Board Members have.  The requirement that all 
Parties before WMATA must abide by the Code of Ethics in all transactions should be made 
explicit to all Parties with an Actual or Prospective Business Relationship with WMATA by 
including a copy of the Code of Ethics in any initial exchanges of documentation with a Party in 
a transaction.  Providing a copy of the Code of Ethics, and requiring a signed certification that 
the Party has read and understood the Code, would help ensure that all Parties with an Actual or 
Prospective Business Relationship with WMATA are aware of the provisions of Code of Ethics 
and can abide by them.  It also would inform such Parties of the ethical duties of Board Members 
so Parties can recognize and report any Board Member violations they may observe. 

3. Reporting Hotline 

Effective enforcement of a Code of Ethics requires an easy-to-access hotline for reporting actual 
or potential violations.  The Office of the Inspector General now operates a hotline that is 
accessible by phone, email, or postal mail, through which anyone can report wrongdoing, fraud, 
waste, abuse, or other misconduct.59  WMATA should announce the hotline in the Code of 
Ethics itself, and make other efforts to publicize its existence.  Anonymity of the hotline is 

                                                 
57 MTA Board Code of Ethics § 1.02; Ethics Ordinance of the CTA § 2.17. 
58 WMATA Bylaws Art. XII § C. 
59 Office of the Inspector General Frequently Asked Questions, available at 
http://wmata.com/about_metro/inspector_general/faqs.cfm. 



 

November 9, 2012 

  Page 27 

crucial.  The information currently available to the public should clarify whether the phone line 
is anonymous or not.  If the phone line is not anonymous, WMATA should outsource the hotline 
to a third party or should take other steps to install an anonymous line and assure the public that 
the hotline’s anonymity will be protected. 

4. Records and Communications 

Board Members should be required to conduct all electronic communication relating to their 
position at WMATA through a WMATA email address so that WMATA can ensure that all 
communications and records by Board Members are documented.  Such a requirement would 
also help the WMATA Board, and any future Ethics Committee, to conduct investigations into 
alleged Board Member misconduct.  Board Members should be required to forward to the Board 
Member’s WMATA email address any electronic communications sent to or from a Board 
Member’s other email addresses regarding WMATA matters. 

WMATA should make sure that the retention period for emails and documents related to Board 
Members acting in their official capacity is adequate in length.  Emails and documents should be 
retained for at least five years, to allow the Board or an Ethics Committee to investigate 
thoroughly any issue relating to those communications at a later time. 

An appropriate document retention policy could expedite Public Access to Records Policy 
requests and ensure that all relevant communications by WMATA Board Members be available 
to inquiring parties.  Without such a policy, communications through personal email addresses or 
business email addresses may fall outside the scope of WMATA’s Public Access to Records 
Policy, thereby impairing public access to WMATA records and clouding WMATA’s 
transparency and accountability to the public.60 

All public information regarding the Board of Directors could be placed online.  WMATA 
currently discloses many documents online, but certain documents are available only from the 
Board Secretary, such as the Financial Disclosure Form described in Article IV of the Code of 
Ethics.  Placing this form and other documents online would increase the transparency of 
WMATA operations and reduce the cost of complying with Public Access to Records Policy 
requests (for both requestors and WMATA) by pre-releasing everything currently available. 

Documents placed online should be in electronic form, fully searchable, and easy to access.  
Many WMATA documents now on the website are scanned copies of original documents that 

                                                 
60 WMATA Public Access to Records Policy, available at 
http://www.wmata.com/about_metro/docs/pi_9_3_1.pdf.  Section 3.0 of the WMATA Public Access to 
Records Policy states, “All records received or generated by WMATA, its officers, employees and agents 
in and through the regular course of WMATA’s business, and in WMATA’s control at the time of the 
response are covered by this P/I unless such records are published and are offered for sale by WMATA.” 
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are not electronically searchable.  Many online documents are difficult or not intuitive to find on 
the website.  For instance, the minutes of Board and Committee Meetings do not have their own 
dedicated web page or set of links.  Instead, these minutes are offered as a link as part of a Board 
or Committee Meeting that authorized the minutes at a later date.  The minutes should have their 
own page, and also be located in the section of the web page with the agenda for the meeting. 

5. Sanctions for Violations of the Code of Ethics 

WMATA should clarify the sanctions imposed for violations of the Code of Ethics.  The Code 
states that any violation of the Compact Prohibitions listed in Article III § B can lead to 
forfeiture of a Board Member’s position or nullification of a financial transaction.61  The Code of 
Ethics is silent as to whether sanctions exist for violating any other parts of the Code of Ethics.  
Even though a Code of Ethics should be designed to prevent rather than punish misconduct, it 
also should establish the consequences for violating the ethical rules or guidelines established by 
the Code.  A complete statutory scheme for violations is not required.  But WMATA should at 
least provide guidance on appropriate sanctions for specific violations, consistent with the 
degree, severity, and type of ethical violation involved.  A negligent failure to submit the 
specified disclosure form by a deadline should not be punished as severely as the deliberate 
solicitation of gratuities.  The status of a Party that commits a violation should also be weighed 
when determining the sanction. 

The Code of Ethics applies to all Parties with an Actual or Prospective Business Relationship 
with WMATA, not just Board Members.  Sanctions should take into account the extent to which 
sanctions appropriate to Board Member misconduct also should be imposed on contractors or 
bidders.  Among the possible sanctions for violating the Code of Ethics, WMATA could elect to 
levy fines, nullify a transaction, censure a Party, require forfeiture of a position, or bar a Party 
from future transactions with WMATA. 

As a practical consideration, the Compact must be changed in order to expand the violations of 
the Code of Ethics that may result in a Board Member losing his or her position.  The Compact 
states, “A Director for a Signatory may be removed or suspended from office only as provided 
by the law of the Signatory from which he was appointed.”62  Because the Compact was enacted 
as law in the Signatory jurisdictions, Board Members may be removed or suspended only for 
violations that are listed in the Compact.  In the Compact, Board Members may only be removed 
from office for three specific violations:  a financial interest by a Board Member in the purchase 
or sale of property by WMATA; the solicitation of money or any other thing of value by a Board 
Member; and the offer of money or anything of value to obtain an appointment, promotion or 

                                                 
61 Code of Ethics Art. IV. 
62 WMATA Compact § 5(a). 
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privilege in his or her employment with WMATA.63  If the WMATA Board desires to add other 
violations of the Code of Ethics that can result in removal from office, those violations will need 
to be added to the Compact or enacted as standalone bills by the Signatory jurisdictions. 

6. Creating an Ethics Committee 

Creating an Ethics Committee would contribute to fair and effective enforcement of the Code of 
Ethics.  An Ethics Committee would be an independent body composed of members of the 
community who administer the Code of Ethics, confidentially review allegations of misconduct 
by the Board, and offer guidance on the Code.  These members would be appointed for a fixed 
term in order to maintain their independence. 

The WMATA Board does not have an independent body to review allegations of violations of 
the Code of Ethics.  WMATA’s Inspector General has the authority to receive complaints, 
conduct investigations, hold hearings, and issue subpoenas, among other functions.64  But, 
according to the Procedures, the Inspector General has no authority to investigate allegations of 
misconduct by a Board Member.65  To close this gap, WMATA should create an Ethics 
Committee made up of persons independent of the Board who would be authorized to review 
allegations of misconduct by Board Members as well as by the Inspector General.  Such 
authorization would allow the Office of the Inspector General to continue its usual work while an 
independent review took place of matters that the Inspector General could not address by reason 
of statute or conflicts of interest. 

An Ethics Committee would appear to be essential for WMATA because the Board of Directors 
cannot administer the Code of Ethics without creating a conflict of interest.  If Board Members 
are themselves subject to the Code of Ethics, they should not be deciding to whom the Code 
applies, and how.  The body that reviews ethical conduct should not be the same body 
undergoing review.  To ensure independence, during the Cadwalader investigation of the Florida 
Avenue project, a special working group was convened of Board Members who were not on the 
WMATA Board during the period under inquiry.  In future reviews of ethical conduct by the 
WMATA Board, Board Members that did not participate in a matter may not be available.  A 
permanent independent body is essential to preserve the impartiality of ethics investigations of 
Board Members. 

                                                 
63 Id. at § 10(a)(1-3). 
64 Resolution of the Board of Directors of the Washington Metropolitan Area Transit Authority 2006-
18, Establish an Office of Inspector General, Headed by an Inspector General and Repeal Resolution 82-
44, which Established the Office of Audits and Inspections, adopted April 20, 2006, available at 
http://wmata.com/about_metro/docs/042006_EstablishanOIG.pdf. 
65 WMATA Procedures Art. X § B. 



 

November 9, 2012 

  Page 30 

An added benefit of an Ethics Committee is that it can offer guidance on ethical issues.  Such 
guidance can help prevent conflicts of interest and other violations, thereby serving the primary 
goal of the Code of Ethics.  Because ethics rules establish a minimum standard of conduct, the 
Ethics Committee could offer advice on how a general rule most appropriately applies in a 
certain situation.  For example, the Ethics Committee could give an opinion as to whether a 
situation that meets the minimum requirements set forth in the Code of Ethics nonetheless 
creates the appearance of a conflict of interest that calls for a disclosure of the conflict or 
voluntary recusal from the matter. 

The Ethics Committee should be made up of at least five members.  This number allows for 
more flexible administration because obtaining a quorum in a committee of only three members 
is difficult and, in the event that one committee member is absent, requires a unanimous decision 
from the remaining members to take any action.  To ensure the committee’s independence from 
the WMATA Board, community organizations could be asked to recommend a list of candidates 
for the committee, and then the Board of Directors could appoint Ethics Committee members 
from this list.  Such a procedure would help remove the appearance of conflicts or favoritism in 
the appointment process.  In deciding which community groups will nominate candidates, 
WMATA should take into account the multi-jurisdictional interests that it serves.  WMATA may 
want to require that members of the Ethics Committee come from different Compact 
jurisdictions. 

The Ethics Committee should be composed of professionals familiar with ethical standards and 
without ethical conflicts themselves.  Because the most important qualification for serving on the 
Ethics Committee is to have no conflicts of interest, persons that do not usually do business with 
WMATA officials or WMATA contractors should be preferred.  This preference will allow the 
committee to give unbiased advice and act more efficiently by reducing the number of recusals 
by Ethics Committee members due to conflicts.  Although the members of the Ethics Committee 
should be professionals familiar with codes of ethics, they do not have to be attorneys; they 
could be drawn from the ranks of the medical, educational, or engineering professions, or any 
other profession that adheres to an ethical code. 

To maintain its independence, the Ethics Committee should have a guaranteed budget.  The 
authorization for the Ethics Committee could provide a guaranteed budget through various 
methods, such as specifying a dollar amount or allocating to the Committee a fixed percentage of 
funds in the general budget.  A guaranteed budget is important because the Ethics Committee 
should not fear that any politically unpopular inquiries or decisions will threaten its funding. 

The Ethics Committee should have the power to initiate its own investigations when necessary.  
An independent Ethics Committee investigation may be necessary when neither party to a 
conflict discloses the conflict to a proper authority.  Parties to a conflict also may be reluctant to 
file complaints with the Ethics Committee for fear of retribution or harm to their reputation.  
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Because a conflict of interest may not always be referred to the Ethics Committee, the authority 
to undertake its own investigation should be within its jurisdictional scope. 

Confidentiality is a crucial element of Ethics Committee work.  The disclosure of an ethics 
investigation can irreparably harm the reputation of a Party, even if a later finding absolves the 
Party of all wrongdoing.  Unless the Ethics Committee specifically wishes to make a public 
statement, all proceedings of, and advice given by, the committee should be confidential, in order 
to encourage cooperation with the Ethics Committee and to protect those who are subject to 
investigation. 

 

 


