Consent Item (C) 04-25-2019

Washington Metropolitan Area Transit Authority
Board Action/Information Summary

MEAD Number: Resolution:

Action = Information 202073 Yes = No

TITLE:
Update Whistleblower Policy
PRESENTATION SUMMARY:

This item requests Board approval of an updated Whistleblower Rights and
Responsibilities policy, which was last updated by the Board in December 2015.

PURPOSE:

To obtain the Board's approval of the updated Whistleblower Rights and
Responsibilities Policy, which is a board-level policy.

DESCRIPTION:
Key Highlights:

Key policy updates:
-Emphasize the importance of cooperating with whistleblower investigations
-Streamline whistleblower panel process

Background and History:

The whistleblower policy provides avenues for employees to raise concerns
about fraud, gross misuse or waste of public resources, violations of law, and
substantial and specific threats to safety and security. The policy prohibits
retaliation against employees who engage in activity protected by the policy.
Employees who believe they are experiencing retaliation may submit a
complaint to the Office of Inspector General (OIG). When OIG investigates a
complaint, it reports its findings to a panel of senior managers. The panel
determines whether retaliation occurred and directs appropriate corrective
action.

The Board adopted the Whistleblower Rights and Responsibilities Policy in
July 2010, and the policy was last updated in December 2015. The policy is
due to be updated.

Discussion:



The updates to the policy are primarily designed to emphasize cooperation
with any whistleblower investigation and streamline panel determinations.
Staff recommends the specific following updates:

1. State that the policy does not prohibit filing external complaints (section
1.04);

2. State that the policy does not waive sovereign immunity (section 1.05);

3. Require full cooperation with any whistleblower investigation (Section 4.10);
4. Make panel decisions final (section 6.03);

5. Remove reference to the American Recovery and Reinvestment Act as
outdated (section 8.02); and

6. Update office name, title, and contact information throughout.

FUNDING IMPACT:

No impact on funding because the policy's substance has not changed.
Project Manager: | Patricia Y. Lee

Project
Department/Office: COUN

TIMELINE:

July 2010 — Board adopted Whistleblower Rights and
Responsibilities Policy (Resolution 2010-40)
Previous Actions
December 2015 — Board adopted updated Whistleblower
Rights and Responsibilities Policy (Resolution 2015-63)

Anticipated actions March 2022 — Next scheduled review of Whistleblower
after presentation Rights and Responsibilities Policy

RECOMMENDATION:

Approve the updated Whistleblower Rights and Responsibilities Policy




SUBJECT:  UPDATE OF WHISTLEBLOWER RIGHTS AND RESPONSIBILITIES POLICY

RESOLUTION
OF THE
BOARD OF DIRECTORS
OF THE
WASHINGTON METROPOLITAN AREA TRANSIT AUTHORITY

WHEREAS, In Resolution 2010-23, the Board made the whistleblower policy a
Board-level policy; and

WHEREAS, In Resolution 2015-63, the Board last updated the whistleblower policy; and
WHEREAS, The whistleblower policy states WMATA's. .commitment to investigating
reports of waste, fraud, abuse, and threats to safety and security; and to prohibiting
retaliation against employees who make these reports; and

WHEREAS, The whistleblower policy should be updated to emphasize the importance of
cooperation with any whistleblower investigation and to streamline the whistleblower
panel process, among other things;

NOW, THEREFORE be it

RESOLVED, That the Board approves the attached updated “Whistleblower Rights &
Responsibilities” Policy/Instruction; and be it finally

RESOLVED, That as this Resolution deals solely with internal management action, it
shall be effective immediately.

Reviewed as to form and legal sufficiency,

/(/ /ﬂ

P/a7tr|c1a Y. Lee
General Counsel

WMATA File Structure No.:
10.2 Personnel Policies and Procedures
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Washington olian Areadransit Authority

POLICY/INSTRUCTION: 7.8.1/2 WHISTLEBLOWER RIGHTS & RESPONSIBILITIES

| SUPERSEDES: P/l 7.8.1/1 || APPLICABLE TO: All Employees

METRO RESERVES THE RIGHT TO ELIMINATE, CHANGE, OR MODIFY THIS POLICY AT ANY TIME.
ADDITIONALLY, THE LANGUAGE USED IN THIS POLICY SHOULD NOT BE CONSTRUED AS CREATING A

CONTRACT OF EMPLOYMENT BETWEEN METRO AND ANY OF ITS EMPLOYEES OR OTHERWISE

ALTERING AN EMPLOYEE’S AT-WILL EMPLOYMENT RELATIONSHIP WITH METRO.

1.00 PURPOSE

1.01

1.02

1.03

1.04

1.05

This Policy/Instruction (P/l) establishes the Washington Metropolitan Area Transit Authority's
(Metro’s) whistleblower rights and responsibilities and is designed to be in compliance with the
National Transit Systems Security Act (NTSSA). Metro Employees must comply with this P/l as
a condition of employment.

The public interest is served when Metro Employees report fraud, gross misuse or waste of
public resources relating to public transportation safety or security, or fraud, waste, or abuse of
Federal grants or other public funds intended to be used for public transportation safety or
security, violations of law relating to public transportation safety or security, and substantial and
specific threats of hazardous safety and security.conditions without fear of actual or threatened
discrimination, retaliation or reprisal. To support this interest, this policy prohibits retaliation
against Metro Employees who engage in' Protected Activity. By contract, Metro requires its
contractors and subcontractors to comply with the NTSSA and afford their Employees similar
rights and responsibilities.

Under the NTSSA, 6 U.S.C. § 1142, Metro, an officer or Employee of Metro, shall not discharge,
demote, suspend, reprimand, or in any. other way discriminate against an Employee for
engaging in activity that is protected under the NTSSA. The United States Occupational Safety
and Health Administration enforces the NTSSA and provides further information about the
NTSSA via its website (https://www.osha.gov/whistieblower) and regional offices.

This P/l is not intended to prohibit Employees from filing complaints with external agencies, such
as the Occupational Safety and Health Administration.

Nothing-in this P/l shall be deemed or construed to constitute a waiver of Metro’s sovereign
immunity.

2.00 SCOPE

2.01

2.02

w
(=]
o

3.01

This P/l.does not apply in absence of Protected Activity. Other workplace issues are governed
by other Metro policies, procedures and collective bargaining agreements.

Nothing in this P/l shall diminish the rights or remedies of Employees pursuant to any applicable
federal law, provision of the U.S. Constitution or other Metro P/I.

DEFINITIONS

Complaint - means an allegation of Prohibited Personnel Practice submitted to the Office of
Inspector General.

APPROVED BY
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POLICY/INSTRUCTION: 7.8.1/2 WHISTLEBLOWER RIGHTS & RESPONSIBILITIES

| SUPERSEDES: P/17.8.1/1 || APPLICABLE TO: All Employees

3.02

3.03

3.04

3.05

3.06

Employee - means a current or former employee or contingent worker.

Supervisor - is an individual employed by Metro who has the authority to take, direct others to
take, recommend or approve a Personnel Action or direct an Employee to obey an order.

Personnel Action means:

(@)

(b)

()

recommending, threatening or ordering a termination, demotion, suspension, discipline,
corrective action or reprimand, involuntary transfer or reassignment, investigation or
examination, referral for psychiatric or psychological counseling, or any other action that
would discourage a reasonable Employee from engaging: in or supporting a Protected
Activity;

recommending, threatening or ordering a significant change in duties, responsibilities or
working conditions inconsistent with the: Employee’s job description, qualifications or
training, which has a negative or adverse impact.on the Employee; or

recommending against, threatening .against or failing to make an appointment, promotion
or other favorable personnel action for an Employee:

Prohibited Personnel Practice - occurs when a Supervisor takes or threatens to take a
Personnel Action against an Employee because of Protected Activity:

(@)

(b)

the term “because of” in the above definition means that the Protected Activity engaged
in by the Employee was a motivating factor in the Personnel Action, unless a different
standard applies by operation of law.

no Prohibited Personnel Practice occurs where management demonstrates it would have
taken the Personnel Action in the absence of a Protected Activity.

Protected Activity - means lawfully and in good faith:

(@)

(b)
()

making or being perceived as making a disclosure of information that an Employee
reasonably believes is evidence of fraud, gross misuse or waste of public resources
intended to be used for public transportation safety or security, violation of law relating to
public transportation safety or security conditions in public transportation, or a substantial
and specific threat to safety or security;

refusing to obey an order that would violate legal requirements under the NTSSA,;
participating in or cooperating with an Investigation or Proceeding relating to a violation
of any Federal law, rule, or regulation relating to public transportation safety or security,
or fraud, waste, or abuse of Federal grants or other public funds intended to be used for
public transportation safety or security, and the investigation is conducted by:

(1) aFederal, State, or Local regulatory or law enforcement agency (including OIG),

APPROVED BY
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POLICY/INSTRUCTION: 7.8.1/2 WHISTLEBLOWER RIGHTS & RESPONSIBILITIES

| SUPERSEDES: P/17.8.1/1 || APPLICABLE TO: All Employees
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3.07
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4.01

4.02

(2) any Member of Congress, any Committee of Congress, or the Government
Accountability Office, or

(3) a person with supervisory authority over the employee or such other person who
has the authority to investigate, discover, or terminate the misconduct;

(d) engaging in activity protected by the NTSSA; or

(e) seeking a remedy under this P/l or applicable law after engaging in'a Protected Activity.
An activity that is fully proscribed by another Metro policy (e.g., Equal Employment
Opportunity (EEO), Americans with Disabilities Act (ADA), background checks) is not a
Protected Activity under this P/I.

Investigation or Proceeding - is an inquiry or review by an authorized Metro official, or an
authorized regulatory or law enforcement agency; regarding a Protected Activity or a
Prohibited Personnel Practice, or an enforcement or judicial proceeding arising from such
inquiry or review.

RESPONSIBILITY

The Board of Directors is responsible to ensure that Metro is complying with the NTSSA and
any other federal law, rule, or regulation relating to public transportation safety or security, or
fraud, waste, or abuse of federal grants or other public funds intended to be used for public
transportation safety or security.

The Office of Inspector General (OIG) is delegated full authority with respect to preventing
whistleblower retaliation under this P/l. OIG will establish and maintain procedures to implement
this P/I, provided, however, that-any modifications to this P/l shall be reported to the Board in a
timely manner. OIG responds to reports of Unresolved Protected Activity that do not involve
hazardous safety and security conditions. OIG shall review reports of suspected Prohibited
Personnel Practices and, in collaboration with other offices, as needed, determine appropriate
actions. OIG investigates Prohibited Personnel Practices and provides a report of investigation
(ROI) to the Hearing Panel (Panel). OIG shall also maintain records regarding Prohibited
Personnel Practices and Investigations and Proceedings and report on this information to the
Board.

OIG will report to the Board (in executive session, as appropriate) information on the following:
(@) Investigations and Proceedings, including trends and outcomes;
(b) Panel actions on OIG Reports of Investigation (as provided by the Panel);

(c) report on training of Employees and supervisors (as provided by the Department of
Human Resources); and

(d) report on regulatory proceedings or litigation that relate or refer to any Protected Activity
or Prohibited Personnel Practices (as provided by the Office of General Counsel).
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POLICY/INSTRUCTION: 7.8.1/2 WHISTLEBLOWER RIGHTS & RESPONSIBILITIES

| SUPERSEDES: P/17.8.11 || APPLICABLE TO: All Employees

4.03

4.04

4.05

4.06

4.07

4.08

4.09

410

The General Manager/Chief Executive Officer (GM/CEQ) is responsible for delegating
management authority to qualified program officers and authorizing the re-delegation of
authority to other qualified Employees of the Authority. GM/CEO is also responsible for
establishing a system of accountability for responsibilities under this P/I. GM/CEO exercises this
delegation authority as stated in the following parts of this section 4.

The Department of Human Resources (HR) shall provide written notice of the rights and
responsibilities in this policy at all Employee orientations, post a notice:of whistieblower rights
and responsibilities under this policy and federal law electronically (such as by posting on
Metro’s Intranet) and prepare a written notice for posting throughout Metro facilities. HR shall
develop and implement training regarding this P/l and provide OIG with periodic updates on the
progress of training. HR shall collaborate with the Department of Fair Practices (FAIR), OIG and
other offices to prevent Prohibited Personnel Practices.

The Department of Fair Practices (FAIR) shall, in‘partnership with.OIG, HR, and other offices,
take measures reasonably calculated to prevent Prohibited Personnel Practices, including
notifying Supervisors of their obligation to prevent Prohibited Personnel Practices and informing
Employees of the actions being taken to investigate Protected Activity.

The Office of General Counsel (COUN) shall provide legal advice to OIG, HR, FAIR, other
offices, and the Panel in performing their functions under this P/I. COUN is also responsible for
responding to any whistleblower complaint filed with an outside agency, and for providing OIG
with periodic updates on the progress of such regulatory proceedings or litigation.

The Department of Safety and Environmental Management (SAFE) shall investigate reported
Protected Activities that involve threats to public transportation safety and security, maintain
records of the outcome and documented closure of such Protected Activities, and immediately
forward any safety or security hotline reports involving potential Prohibited Personnel Practices
to OIG.

The Vice President and Chief Procurement Officer shall ensure that appropriate whistleblower
protection provisions under the NTSSA are treated as federal flow down provisions and included
in-all appropriate Metro contracts.

The Chief Labor Relations Officer shall immediately forward any grievances involving potential
Prohibited Personnel Practices to OIG.

All Metro-departments and offices shall provide any reports involving Prohibited Personnel
Practices they receive to OIG. They shall also collaborate to resolve issues underlying Protected
Activities, support the investigation of Prohibited Personnel Practices and prevent Prohibited
Personnel Practices. Departments and offices shall support and fully cooperate with any
whistleblower investigation by providing requested documentation and all relevant information.
In addition, departments and offices shall refer any whistleblower complaint filed with an outside
agency to COUN for response and cooperate with COUN in preparing the response.
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Washington Metr opolitan AreaTransit Authornty

POLICY/INSTRUCTION: 7.8.1/2 WHISTLEBLOWER RIGHTS & RESPONSIBILITIES

| SUPERSEDES: P/l 7.8.1/1 || APPLICABLE TO: All Employees

5.00 POLICIES AND PROCEDURES

5.01 Collaborating to Resolve Issues:

(@)

(b)

Metro encourages its Employees to share their questions, concerns; suggestions or
complaints with someone who can address them properly. In most.cases, an Employee’s
Supervisor is in the best position to address areas of concern.

When Employees encounter a situation they reasonably believe constitutes fraud, gross
misuse or waste of public resources intended to be used for public transportation safety
or security, violations of law, rule or regulation relating to public transportation safety or
security, or substantial and specific threats to safety and security, they are encouraged to
proactively and promptly resolve the issue first by following standard operating
procedures. Supervisors will collaborate with' Employees to resolve issues and elevate
them within the chain of command as needed to reach a resolution.

5.02 Unresolved Protected Activity:

(a)

(b)

(c)

(d)

When collaboration and elevating an issue. through:the chain of command is impractical,
or fails to achieve a resolution, Employees shall promptly report the Unresolved Protected
Activity to SAFE (for substantial and specific threats of hazardous safety and security
conditions) or (for fraud, gross misuse or waste of public resources relating to public
transportation safety or security, or fraud; waste, or abuse of Federal grants or other public
funds intended to be used for public transportation safety or security, or violations of law
relating to public transportation safety or security), through any reasonable means
including.in'person, via email, other writing, including the SAFE hotline (202-249-SAFE)
or OIG hotline (888-234-2374) and OIG email wmata-oig-hotline@verizon.net. Any other
recipient of a report of Unresolved Protected Activity shall immediately forward it to O1G.

Employees shall act in good faith and make reasonable efforts to verify information when
reporting Protected Activity. Employees shall not report or state an intention to report false
information about Protected Activity or willfully or recklessly disregard the truth or falsity
of the information or allegation.

Employees are encouraged but not required to put their names on reports of Protected
Activity because appropriate follow-up questions and investigation may not be possible
without knowing the source of the information. Knowing the source also helps Metro
prevent Prohibited Personnel Practices and resolve underlying issues. Employees may,
however, report Protected Activity anonymously or request confidentiality. When an
Employee requests confidentiality, SAFE and OIG will make all reasonable efforts to
protect the reporting Employee's identity and disclose confidential information only to the
extent required by law or to conduct an Investigation or Proceeding.

The most appropriate response to Unresolved Protected Activity will depend upon the
circumstances and on established OIG and SAFE processes. At a minimum, however,

APPROVED BY

DATE

APPROVED CLASS || LEAD DATE OF LAST REVIEW PAGE

HR || COUN 03/29/2019 50f8




W o =

- 9
Washinaton Metropolian Area Transit Authornty

POLICY/INSTRUCTION: 7.8.1/2 WHISTLEBLOWER RIGHTS & RESPONSIBILITIES
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=

5.03

(e)

SAFE and OIG will confirm receipt of reports in their subject matter areas and advise of
completion of investigation.

Any report of Protected Activity that includes an allegation of Prohibited Personnel
Practice will be provided to OIG for consideration under the process.for investigating
suspected Prohibited Personnel Practices.

Prohibited Personnel Practices:

(@)

(b)

Employees must not engage in Prohibited Personnel Practices. This P/l. does not
prohibit a Personnel Action that would have been taken in the absence of a
Protected Activity.

Employees must not interfere with or deny the right of another Employee to engage
in Protected Activity.

6.00 ENFORCEMENT

6.01

6.02

Violations of this P/l are subject to discipline up:to and.including termination.

Reporting and Investigating Suspected Prohibited Personnel Practices:

(a

(b)

(c)

An Employee who believes that he or she has been subjected to a Prohibited Personnel
Practice is encouraged, but not required, to attempt to resolve the matter within the
Employee’s chain of command. If the matter is not resolved, the Employee may submit a
Complaint to OIG through any reasonable means including in person, in writing through
external or Metro internal mail, via email, or through OIG hotline. If the Complaint is
against OIG, the Employee may submit it to FAIR, which shall assume the responsibilities
of OIG in this part.

Complaints are timely if submitted within 90 calendar days of the occurrence of the
Prohibited Personnel Practice. OIG may return untimely complaints with no further action.

A Complaint should contain as complete and specific information as possible, including
factsiand. circumstances that demonstrate a Prohibited Personnel Practice, including:

(1). _what Protected Activity the Employee engaged in, how it occurred, when it occurred,
any witnesses to it, and any Investigation or Proceeding related to the Protected
Activity;

(2) what the Prohibited Personnel Practice is, who took it, how it was made, when it
was made, and any witnesses to it;

(3) what demonstrates that the Prohibited Personnel Practice was because of the
Protected Activity; and
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Washington Metiopoliian Aiea Transit Authorty

POLICY/INSTRUCTION: 7.8.1/2 WHISTLEBLOWER RIGHTS & RESPONSIBILITIES

| SUPERSEDES: P/l 7.8.1/1 || APPLICABLE TO: All Employees

6.03

6.04

(d)

(e)

(4) any corrective action sought by the Employee prior to submitting a complaint to
OIG, and the response to that request.

Employees shall act in good faith and must make reasonable efforts to verify facts before
making a Complaint. Employees shall not report or state an intention to make a Complaint
knowing it to be false or with willful or reckless disregard for the truth or falsity of the
information or allegation.

OIG Investigation:

(1) OIG will acknowledge receiving a Complaint in writing within five (5) business days.

(2) OIG shall make reasonable efforts either directly or through an appropriate office to
provide the Complainant with the status of its investigation every 30 calendar days,
and to provide a written report regarding a Complaint (ROI) to the Panel within 150
business days of receipt.

(3) Al employees shall cooperate with Investigations or Proceedings, including
providing necessary information and records.

Hearing Panel (Panel):

(a)

(b)

The Panel is comprised of two GM/CEO designees and a third neutral member chosen
by the GM designees. COUN or designee provides legal advice to the Panel. The Panel
receives ROls regarding suspected Prohibited Personnel Practices, determines whether
such a Practice took place, and directs corrective and remedial action. The Panel shall
make reasonable efforts to render its determination within 45 business days of receiving
the ROI. If the Complaint is resolved prior to the Panel issuing its determination, the Panel
may dismiss the Complaint.

Management will comply with the Panel's determination within 14 business days.

Election of Remedies and Externally Filed Whistleblower Retaliation Complaints:

These procedures for Complaints are intended to supplement and not limit Employees’ access
to other applicable processes for redress of Prohibited Personnel Practices, including but not
limited to, applicable federal law, another Metro P/ or grievance procedures under applicable
collective bargaining agreements. if an Employee invokes another process, Metro may stay or
close proceedings under this P/I.

7.00 EXCEPTIONS

No exceptions, except where superseded by a grievance procedure in an applicable collective
bargaining agreement. Nothing in this P/l shall diminish or enlarge the rights, responsibilities or remedies
of Employees pursuant to any applicable federal law, provision of the U.S.Constitution or other Metro

P/l.
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RELATED POLICIES, REGULATIONS & RESOLUTIONS

8.01 Metro Board Resolutions 99-51, 2010-23, 2010-40 and 2015-63.

8.02 National Transit Systems Security Act (NTSSA), 6 U.S.C. § 1142

9.00 LIST OF APPENDICES, ATTACHMENTS OR FORMS
9.01  For further information about whistleblower rights and responsibilities or any.other topic related,
please refer to the following links:
(a) https://www.whistleblowers.gov
(b) hitps://www.osha.gov/whistleblower
APPROVED BY APPROVED || CLASS || LEAD || DATE OF LASTREVIEW || PAGE
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Washing’(oﬁ’ Metropolitan Area Transit Authority

POLICY/INSTRUCTION: 7.8.1/4-2 WHISTLEBLOWER RIGHTS & RESPONSIBILITIES-

SUPERSEDES: P/I 7.8.1/1 | APPLICABLE TO: All Employees-

METRO RESERVES THE RIGHT TO ELIMINATE, CHANGE, OR MODIFY THIS POLICY AT ANY TIME.

ADDITIONALLY, THE LANGUAGE USED IN THIS POLICY SHOULD NOT BE CONSTRUED AS CREATING A

CONTRACT OF EMPLOYMENT BETWEEN METRO AND ANY OF ITS EMPLOYEES OR OTHERWISE

ALTERING AN EMPLOYEE’S AT-WILL EMPLOYMENT RELATIONSHIP WITH METRO.

1.00 PURPOSE

1.01

1.02

1.03

1.04

This Policy/Instruction (P/I) establishes the Washington Metropolitan Area Transit Authority’s
(Metro’s) whistleblower rights and responsibilities and is designed to be in compliance with the
National Transit Systems Security Act (NTSSA). Metro Employees must comply with this P/l as
a condition of employment.

The public interest is served when Metro Employees report fraud, gross misuse or waste of
public resources relating to public transportation safety or security, or fraud, waste, or abuse of
Federal grants or other public funds intended to be used for public transportation safety or
security, violations of law relating to public transportation safety or security, and substantial and
specific threats te-health;of hazardous safety and security_conditions without fear of actual or
threatened discrimination, retaliation or reprisal. To support this interest, this policy prohibits
retaliation against Metro Employees who engage in Protected Activity. By contract, Metro
requires its contractors and subcontractors to comply with whistleblowertawsthe NTSSA and
afford their Employees similar rights and responsibilities.

Under the NTSSA, 6 U.S.C. § 1142, Metro, an officer or Employee of Metro, shall not discharge,
demote, suspend, reprimand, or in any other way discriminate against an Employee for
engaging in activity that is protected under the NTSSA. The United States Occupational Safety
and Health Administration enforces the NTSSA and provides further information about the
NTSSA via its website (https://www.osha.gov/whistleblower) and regional offices.

This P/l is not intended to prohibit Employees from filing complaints with external agencies, such

1.05

as the Occupational Safety and Health Administration.

Nothing in this P/l shall be deemed or construed to constitute a waiver of Metro’s sovereign

immunity.

2.00 SCOPE

2.01

2.02

This P/l does not apply in absence of Protected Activity. Other workplace issues are governed
by other Metro policies, procedures and collective bargaining agreements.

Nothing in this P/l shall diminish the rights or remedies of Employees pursuant to any applicable
federal law, provision of the U.S. Constitution or other Metro P/I.

3.00 DEFINITIONS

3.01  Complaint - means an allegation of Prohibited Personnel Practice submitted to the Office of
Inspector General.
APPROVED BY- DATE CLASS LEAD- || DATE OF LAST REVIEW- PAGE-
| APPROVED-
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POLICY/INSTRUCTION: 7.8.1/4-2 WHISTLEBLOWER RIGHTS & RESPONSIBILITIES-

SUPERSEDES: P/I 7.8.1/1 | APPLICABLE TO: All Employees-

3.02  Employee - means a current or former employee or contingent worker.

3.03 ___Supervisor - is an individual employed by Metro who has the authority to take, direct others to
take, recommend or approve a Personnel Action or direct an Employee to obey an order.

3.04 Personnel Action means:

(@) recommending, threatening or ordering a termination, demotion, suspension, discipline,
corrective action or reprimand, involuntary transfer or reassignment, investigation or
examination, referral for psychiatric or psychological counseling, or any other action that
would discourage a reasonable Employee from engaging in or supporting a Protected
Activity;

(b) recommending, threatening or ordering a significant change in duties, responsibilities or
working conditions inconsistent with the Employee’s job description, qualifications or
training, which has a negative or adverse impact on the Employee; or

(¢) recommending against, threatening against or failing to make an appointment, promotion
or other favorable personnel action for an Employee.

3.05 Prohibited Personnel Practice - occurs when a Supervisor takes or threatens to take a
Personnel Action against an Employee because of Protected Activity:

(@) the term “because of” in the above definition means that the Protected Activity engaged
in by the Employee was a motivating factor in the Personnel Action, unless a different
standard applies by operation of law.

(b)  no Prohibited Personnel Practice occurs where management demonstrates it would have
taken the Personnel Action in the absence of a Protected Activity.

3.06  Protected Activity - means lawfully and in good faith:

(&) _making or being perceived as making a disclosure of information that an Employee
reasonably believes is evidence of fraud, gross misuse or waste of public resources
intended to be used for public transportation safety or security, violation of law relating to
public transportation safety or security conditions in public transportation, or a substantial
and specific threat to health;-safety or security;

(b) refusing to obey an order that would violate legal requirements_under the NTSSA;

(c)  participating in or cooperating with an Investigation or Proceeding_relating to a violation
of any Federal law, rule, or regulation relating to public transportation safety or security,
or fraud, waste, or abuse of Federal grants or other public funds intended to be used for
public transportation safety or security, and the investigation is conducted by:

DATE
APPROVED BY- APPROVED- CLASS LEAD- || DATE OF LAST REVIEW- PAGE-
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POLICY/INSTRUCTION: 7.8.1/4-2 WHISTLEBLOWER RIGHTS & RESPONSIBILITIES-

SUPERSEDES: P/I 7.8.1/1 | APPLICABLE TO: All Employees-

(1) a Federal, State, or Local reqgulatory or law enforcement agency (including OIG),

(2) any Member of Congress, any Committee of Congress, or the Government
Accountability Office, or_

(3) __a person with supervisory authority over the employee or such other person who
has the authority to investigate, discover, or terminate the misconduct;

(d) engaging in activity protected by the NTSSA, or

(e) seeking a remedy under this P/l or applicable law after engaging in a Protected Activity.
An activity that is fully proscribed by another Metro policy (e.g., Equal Employment
Opportunity (EEO), Americans with Disabilities Act (ADA), background checks) is not a
Protected Activity under this P/I.

3.07 ___Investigation or Proceeding - is an inquiry or review by an authorized Metro official, or an
authorized regulatory or law enforcement agency, regarding a Protected Activity or a Prohibited
Personnel Practice, or an enforcement or judicial proceeding arising from such inquiry or review.

4.00 RESPONSIBILITY

4.01 The Board of Directors—he-Board is responsible to ensure that Metro is complying with the
NTSSA and any other federal law, rule, or regulation relating to public transportation safety or
security, or fraud, waste, or abuse of federal grants or other public funds intended to be used
for public transportation safety or security.

4.02 The Office of Inspector General (OIG) is delegated full authority with respect to preventing
whistleblower retaliation_under this P/I. OIG will establish and maintain procedures to implement
this P/I, provided, however, that any modifications to this WhistleblewerP/I shall be reported to
the Board in a timely manner. Fhe-OIG responds to reports of Unresolved Protected Activity that
do not involve threatste-health;hazardous safety and security—Fhe conditions. OIG shall review
reports of suspected Prohibited Personnel Practices and, in collaboration with other offices, as
needed, determine appropriate actions.—Fhe OIG investigates Prohibited Personnel Practices
and provides a report of investigation (ROI) to the Hearing Panel (Panel). Fhe-OIG shall also
maintain records regarding Prohibited Personnel Practices and Investigations and Proceedings
and report on this information to the Board.

OIG will report to the Board (in executive session, as appropriate) information on the following:
(a) Investigations and Proceedings, including trends and outcomes;
(b)  Panel actions on OIG Reports of Investigation (as provided by the Panel);

(c) report on training of Employees and supervisors (as provided by the Department of
Human Resources); and
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(d) report on regulatory proceedings or litigation that relate or refer to any Protected Activity
or Prohibited Personnel Practices (as provided by the Office of General Counsel).

. The General Manager/Chief Executive Officer (GM/CEOQO)—The-GM/CEQ) is responsible for

4.03

delegating management authority to qualified program officers and authorizing the re-delegation
of authority to other qualified Employees of the Authority. Fhe-GM/CEO is also responsible for
establishing a system of accountability for responsibilities under this P/I. Fhe-GM/CEO exercises
this delegation authority as stated in the following parts of this section 4.

4-034-04 The Department of Human Resources (HR) shall provide written notice of the rights and

4.05

responsibilities in this policy at all Employee orientations, post a notice of whistleblower rights
and responsibilities under this policy and federal law electronically (such as by posting on
Metro s Intranet) and prepare a wrrtten notlce for postmg throughout Metro facilities. HR—shaH

te—the—@tG—HR shaII develop and |mplement tralnlng regardlng thls P/I and prowde OIG with
periodic updates on the progress of training. HR shall collaborate with the Office—of Equal
Employment-Opportunity (OEEODepartment of Fair Practices (FAIR), OIG-COUN and other
offlces to prevent Prohibited Personnel Practlces Ihe@htef—HumaeReseurees@tﬂee#(GHR@}

The Office of Equal Employment Opportunity {OEEO The Department of Fair Practices (FAIR)

4.06

4.07

4.08

shall, in partnership with OIG, HR,—COUN and other offices, take measures reasonably
calculated to prevent Prohibited Personnel Practices, including notifying Supervisors of their
obligation to prevent Prohibited Personnel Practices and informing Employees of the actions

being taken to investigate Protected Activity. OEEO-shallimmediatelyforward-any-EEO-charges
thatinclude reports-of Protected-Activity to-the OIG—

The Office of General Counsel (COUN) shall provide legal advice to OIG, HR, O©EEOFAIR, other
offices, and the Panel in performing their functions under this P/l. COUN is also responsible for
responding to any whistleblower complaint filed with an outside agency, and for providing OIG
with periodic updates on the progress of such regulatory proceedings or litigation.

The Department of Safety and Environmental Management (SAFE) shall investigate reported
Protected Activities that involve threats to health;public transportation safety and security,
maintain records of the outcome and documented closure of such Protected Activities, and
immediately forward any safety or security hotline reports involving potential Prohibited
Personnel Practices to OIG.

The_Vice President and Chief Procurement Officer shall ensure that appropriate whistleblower

4.09

protection provisions under the NTSSA are treated as federal flow down provisions and included
in all appropriate Metro contracts.

The BirectorOffice ofChief Labor Relations_Officer shall immediately forward any grievances

involving potential Prohibited Personnel Practices to OIG.
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4.10

All Metro departments and offices shall provide any reports involving Prohibited Personnel
Practices they receive to OIG. They shall also collaborate to resolve issues underlying Protected
Activities-upenreguest, support the investigation of Prohibited Personnel Practices and prevent
Prohibited Personnel Practices. Departments and offices shall support and fully cooperate with
any whistleblower investigation by providing requested documentation and all relevant
information. In addition, they-willdepartments and offices shall refer any whistleblower complaint
filed with an outside agency to COUN for response; and cooperate with COUN in preparing the
response.

5.00 POLICIES AND PROCEDURES

5.01

5.02

Collaborating to Resolve Issues:

(&8 Metro encourages its Employees to share their questions, concerns, suggestions or
complaints with someone who can address them properly. In most cases, an Employee’s
superviserSupervisor is in the best position to address areas of concern.

(b)  When Employees encounter a situation they reasonably believe constitutes fraud, gross
misuse or waste of public resources_intended to be used for public transportation safety
or security, violations of law, rule or requlation relating to public transportation safety or
security, or substantial and specific threats to—health; safety and security, they are
encouraged to proactively and promptly resolve the issue first by following standard
operating procedures. Supervisors will collaborate with Employees to resolve issues and
elevate them within the chain of command as needed to reach a resolution.

Unresolved Protected Activity:

(&8 When collaboration and elevating an issue through the chain of command is impractical,
or fails to achieve a resolution, Employees shall promptly report the Unresolved Protected
Activity to SAFE (ifa-health;for substantial and specific threats of hazardous safety erand
security issdeconditions) or OIG (alethersfor fraud, gross misuse or waste of public
resources relating to public transportation safety or security, or fraud, waste, or abuse of
Federal grants or other public funds intended to be used for public transportation safety
or security, or violations of law relating to public transportation safety or security), through
any reasonable means including in person, via email, other writing, erincluding the SAFE
hotline (202-249-SAFE) or OIG hotline_(888-234-2374) and OIG email wmata-oig-
hotline@verizon.net. Any other recipient of a report of Unresolved Protected Activity shall
immediately forward it to OIG.

(b) Employees shall act in good faith and make reasonable efforts to verify information when
reporting Protected Activity. Employees shall not report or state an intention to report false
information about Protected Activity or willfully or recklessly disregard the truth or falsity
of the information or allegation.
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5.03

(c) Employees are encouraged but not required to put their names on reports of Protected
Activity because appropriate follow-up questions and investigation may not be possible
without knowing the source of the information. Knowing the source also helps Metro
prevent Prohibited Personnel Practices and resolve underlying issues. Employees may,
however report Protected Activity anonymously or request confldentlallty Geneerns

When an Emponee requests
confidentiality, SAFE and OIG will make all reasonable efforts to protect the reporting
Employee’s identity and disclose confidential information only to the extent required by
law or to conduct an Investigation or Proceeding.

{e)(d) The most appropriate response to Unresolved Protected Activity will depend upon the

circumstances and on established OIG and SAFE processes. At a minimum, however,
SAFE and OIG erI confirm recelpt of reports in their subject matter areas—and—as—seen

and adV|se of completron of mvestrqatron

{eh(e) Any report of Protected Activity that includes an allegation of Prohibited Personnel

Practice will be provided to OIG for consideration under the process for investigating
suspected Prohibited Personnel Practices.

Prohibited Personnel Practices:

(@)

(b)

Employees must not engage in Prohibited Personnel Practices. This P/l does not
prohibit a Personnel Action that would have been taken in the absence of a
Protected Activity.

Employees must not interfere with or deny the right of another Employee to engage
in Protected Activity.

6.00 ENFORCEMENT

6.01  Any-Employee-who-viclatesViolations of this P/l isare subject to discipline up to and including
termination.

6.02

Reporting and Investigating Suspected Prohibited Personnel Practices:

(@)

An Employee who believes that he or she has been subjected to a Prohibited Personnel
Practice is encouraged, but not required, to attempt to resolve the matter within the
Employee’s chain of command. If the matter is not resolved, the Employee may submit a
Complaint to the OIG through any reasonable means including in person, in writing
through external or Metro internal mail, via email, or through OIG hotline. If the Complaint
is against OIG, the Employee may submit it to ©EEOFAIR, which shall assume the
responsibilities of the OIG in this part.
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(b)

(c)

Complaints are timely if submitted within 28090 calendar days of the occurrence of the
Prohibited Personnel Practice. Fhe OIG may return untimely complaints with no further
action.

A Complaint should contain as complete and specific information as possible, including
facts and circumstances that demonstrate a Prohibited Personnel Practice, including:

(1) what Protected Activity the Employee engaged in, how it occurred, when it occurred,
any witnesses to it, and any Investigation or Proceeding related to the Protected
Activity;

(2) what the Prohibited Personnel Practice is, who took it, how it was made, when it
was made, and any witnesses to it;

(3) what demonstrates that the Prohibited Personnel Practice was because of the
Protected Activity; and

(4) any corrective action sought by the Employee prior to submitting a complaint to
OIG, and the response to that request.

(d) Employees shall act in good faith; and must make reasonable efforts to verify facts before

6.03

(e)

making a Complaint. Employees shall not report or state an intention to make a Complaint
knowing it to be false or with willful or reckless disregard for the truth or falsity of the
information or allegation.

OIG Investigation:

(1) Fhe OIG will acknowledge receiving a Complaint in writing within five (5) business
days.

(2) Fhe OIG shall make reasonable efforts either directly or through an appropriate
office to provide the Complainant with the status of its investigation every 30
calendar days, and to provide a written report regarding a Complaint (ROI) to the
Panel within 150 werkingbusiness days of receipt.

(3) All Eemployees shall cooperate with Investigations or Proceedings, including
providing necessary information and records.

Hearing Panel (Panel):

(@)

The Panel is comprised of the-Chiefof Staff (CHOS);-CHRO;two GM/CEO designees and

a third neutral member chosen by the CHOS-and CHRO-fereach-hearingGM designees.
COUN or designee provides legal advice to the Panel. The Panel receives ROIs regarding

suspected Prohibited Personnel Practices, determines whether such a Practice took
place, and directs corrective and remedial action. The Panel shall make reasonable efforts
to render its determination within 45 werkingbusiness days of receiving the ROI. If the
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Complaint is resolved prior to the Panel issuing its determination, the Panel may dismiss
the Complaint.

(b) Management will comply with the Panel’'s determination within 14 werkingbusiness days;

6.04 Election of Remedies and Externally Filed Whistleblower Retaliation Complaints:

These procedures for Complaints are intended to supplement and not limit Employees’ access
to other applicable processes for redress of Prohibited Personnel Practices, including but not
limited to, applicable federal law, another Metro P/l or grievance procedures under applicable
collective bargaining agreements. If an Employee invokes another process, Metro may stay or
close proceedings under this P/I.

7.00 EXCEPTIONS-

No exceptions, except where superseded by a grievance procedure in an applicable collective
bargaining agreement. Nothing in this P/l shall diminish or enlarge the rights, responsibilities or remedies
of Employees pursuant to any applicable federal law, provision of the U.S. Constitution or other Metro
P/l.

8.00 RELATED POLICIES, REGULATIONS AND & RESOLUTIONS

8.01 WMATAMetro Board Resolutions 99-51, 2010-23, 2010-40 and 2015—-63
—_— ory and Rei f ) Publ 5
8.02  National Transit Systems Security Act (NTSSA), 6 U.S.C. § 1142

9.00 LIST OF APPENDICES, ATTACHMENTS OR FORMS
APPENDIX-AProcedures-{to-be-developed)-
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9.01  -For further information about whistleblower rights and responsibilities or any other related topic,
please refer to the following links:

(a)___ https://www.whistleblowers.gov

(b)  https://www.osha.gov/whistleblower
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