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PURPOSE 
 
To obtain Board of Directors approval of the 1) Final public hearing staff report 
for Takoma Station; 2) Amendment of the Takoma Station General Plans to 
include bus facilities and parking and access changes, including a 121-space 
garage; 3) Amendment of the Adopted Regional System plan for the Takoma 
Station to include the above changes; and 4) First Amendment to the Purchase, 
Sale, and Development Agreement. 
 
DESCRIPTION  
 
WMATA entered into an agreement in June 2005 with Takoma Metro Associates 
Limited Partnership (an affiliate of Eakin/Youngentob), the “Developer” for the 
sale of approximately 4 acres at the Takoma station. The current facilities on the 
site include a 149-space, surface parking lot, 9 bus bays, no designated bus 
layover spaces, and 38 bike racks and 60 lockers. The new development will 
include 110-157 parking spaces (to be discussed below), 10 bus bays and 4 
layover spaces, and 50 bike racks and 70 lockers. As part of the reconfiguration, 
the developer will also construct a roundabout which will improve bus circulation 
within the site.  
 
On October 11, 2006 then Board Member Gladys Mack conducted a public 
hearing on the improvements, as required by Section 15 (b) of the WMATA 
Compact, at Trinity Episcopal Church in Washington, DC. The public hearing 
notice was widely disseminated prior to the hearing. Approximately 150 people 
attended. A summary of the issues raised by the community and the staff 
response is given below.  
 
Future Transit Needs. Many community members said that the site plan does not 
provide enough bus bays for future transit uses. The 2003 Regional Bus Study 
examined long-term needs, and projected that future demand would generate 
the need for two additional bus bays. There are currently 8 bus bays in use, so 
the 10 bays provided will meet the projected need.  Furthermore, in the 
professional opinion of the WMATA bus planning staff, after taking into account 
the capacity provided by the combined bus bays/layover spaces, the proposed 
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plan would accommodate all the new routes proposed to serve the Takoma 
station, and thereafter still accommodate a doubling of the current (2007) 
volume of bus passengers. A doubling is unlikely to occur because Takoma is 
located nearly halfway between the new Silver Spring Transit Center and the 
new Takoma-Langley Transit Center. These transit centers represent a projected 
public investment of over $85 million (no WMATA capital funds) to handle long- 
term transit growth in the area.  
 
Parking.  The original joint development agreement called for a reduction in 
parking. A major reason for the reduction is that since all the spaces are metered 
for non-commuters, the parking serves a limited transit purpose. The spaces do 
serve those who may want to use the system for part of the day, but it was felt 
that 149 spaces were not needed for that purpose. WMATA collects less than 
$1.00 per day from Takoma spaces vs. $2.25 - $5.00 per day elsewhere in the 
system. However, the Takoma Central District Plan calls for 1:1 parking 
replacement, and many community members strongly support maintaining 
current parking levels. In recognition of this, two plans are being presented to 
the Board for consideration. One includes a 74-space surface lot (110 total on-
site spaces); the other includes a 121-space garage, (157 total on-site spaces). 
There are currently 149 spaces on-site. 
 
ADA Access. The community expressed concerns that ADA access would be more 
difficult. The primary ADA parking is on the first floor of the garage or the 
equivalent space in a surface lot. A patron who is a wheelchair user will be able 
to access the elevator without having to cross any streets or parking lots. In 
response to a community concern that cars might stop in the roundabout to drop 
off customers, WMATA and the developer have agreed to install railings so that 
this will not occur. Signage will direct patrons to the designated ADA drop-off 
area.  
 
Pedestrian Access. There were general concerns about pedestrian access. 
Sidewalks are provided throughout, and new crosswalks delineate safe areas to 
cross. In response to community concerns, a barrier has been added along the 
layover space area so that pedestrians cannot cross between buses, and instead 
will use the crosswalks. No such barriers exist in the current configuration of the 
bus area.  
 
Buffer. The Takoma Central District Plan calls for a landscaped buffer not less 
than 50 feet between WMATA transit uses and nearby apartments. The proposed 
plan locates the access road to Eastern Avenue approximately 36 feet from the 
closest apartment building. Because this access road will be public, and because 
the developer has proposed a landscaped berm to provide a sound and visual 
buffer, WMATA staff believes this issue is one better left to the District Planned 



Unit Development (PUD) process during which impacts such as this are typically 
assessed. 
 
Inadequate return. Some community members said that the return from the 
project would be inadequate. The original agreement contained a formula 
adjusting the price downward depending on the improvements required to be 
made. With inflation and the passage of time since the original agreement was 
signed, it would have been difficult to assess how much WMATA would receive 
from the transaction. This has been addressed by the First Amendment to the 
Sales Agreement that provides for a minimum $2,500,000 net payment to 
WMATA, and if the garage parking option is chosen, an additional developer 
contribution of $715,000. (This amendment is subject to approval by the Board 
of Directors.)  
 
 
FUNDING IMPACT 
 
The actual cost of replacement facilities and upgrades will not be determined 
until after the District PUD process, and bids are obtained.  WMATA will receive a 
minimum of $2,500,000 and collect all revenue from the parking lot or garage.   
 
RECOMMENDATION 
 
To obtain Board of Directors approval of the: 
 
1. Final public hearing staff report for Takoma Station; 
 
2. Amendment of the Takoma Station General Plans to include bus facilities and 
parking and access changes, including a 121-space garage; 
 
3. Amendment of the Adopted Regional System plan for the Takoma Station to 
include the above changes; and 
 
4. First Amendment to the Purchase, Sale, and Development Agreement. 



PRESENTED AND ADOPTED: 

SUBJECT:	 TAKOIVlA - APPROVAL OF FINAL PUBLIC HEARING STAFF REPORT; 
APPROVAL OF AMENDED GENERAL PLANS AND REVISED ADOPTED 
REGIONAL SYSTEIVl TO INCLUDE BUS FACILITIES RELOCATION AND 
PARKING AND ACCESS CHANGES 

PROPOSED
 
RESOLUTION
 

OF THE
 
BOARD OF DIRECTORS
 

OFTHE
 
WASHINGTON IVlETROPOLITAN AREA TRANSIT AUTHORITY
 

WHEREAS, In July 1999, WMATA issued a Joint Development Solicitation requesting 
proposals to develop the Takoma Metrorail Station joint development site; and 

WHEREAS, On April 20, 2000, the Board of Directors selected EYA Development, Inc. to 
develop the Takoma Metrorail Station site; and 

WHEREAS, On July 20, 2000, the Board of Directors authorized execution of a Term Sheet 
and Sales Agreement with EYA Development, Inc. for a residential project with accessory 
retail use; and 

WHEREAS, In August 2000, the District of Columbia Office of Planning began the process 
of developing a small area plan to be known as the Takoma Central District Plan; and 

WHEREAS, From August 2000 to June 2002, progress on the project was effectively held 
in abeyance until the District Council approved the Takoma Central District Plan; and 

WHEREAS, In September 2002, the District of Columbia and the City of Takoma Park 
commissioned atransportation study that necessitated pausing until the study was released 
in July 2003; and 

WHEREAS, After further negotiation and re-appraisal, the Purchase, Sale and Development 
Agreement between WMATA and Takoma Metro Associates Limited Partnership (an affiliate 
of EYA Development, Inc.) was executed on June 20, 2005, requiring the Developer, 
subject to WMATA's approval of all construction plans, to replace approximately half of the 
149 surface parking spaces that will be displaced by the new development, and to relocate 
other displaced facilities, including bus bays and bike storage facilities; and 

WHEREAS, Staff has recommended Board approval of a First Amendment to the Purchase, 
Sale and Development Agreement which will provide that WMATA will receive a minimum 
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of $2,500,000 in net proceeds from the project, and that if the parking garage is built, the 
Developer will contribute an additional $715,000 towards the cost of the garage; and 

WHEREAS, On February 22, 2005, the Board of Directors authorized a public hearing to be 
held on the proposed replacement parking and bus facilities and access modifications and 
authorized the General Manager to approve and then release the Staff Report as soon as 
it was completed; and 

WHEREAS, A notice of the public hearing was published in the Washington Post on 
August 19 and 26 and, at the same time, an information package containing, among other 
items, an Environmental Document was made available for public inspection at the Takoma 
Park Branch Library, at the Takoma Park City Library, at the Office of the Secretary and on 
the WMATA internet site; and 

WHEREAS, The public hearing was held on October 11, 2006 at 6:00 p.m. at Trinity 
Episcopal Church in Washington, D.C.; and 

WHEREAS, The public hearing record remained open until October 25, 2006; and 

WHEREAS, A report on the public hearing entitled ''Public Hearing StaffReport, Review of 
the Public Hearing andStaffRecommendations, Proposed Relocation ofBus Facilities and 
Parking and Changes, Takoma Station, Red Line, Washington, D. C, Hearing No. 175, 
Docket No. R06-5" ("Staff Report'') was prepared; and 

WHEREAS, On August 13, 2007, the General Manager released the Staff Report for public 
review; and 

WHEREAS, The Staff Report was circulated to all interested individuals, groups and 
agencies as required by the Compact including all parties who presented testimony, 
submitted statements for the public hearing record or requested copies of the report 
whether at the public hearing or otherwise and attendees of the public hearing; and 

WHEREAS, The public review period closed on October 5, 2007; and 

WHEREAS, A report was prepared entitled, ''Anal Public Hearing StaffReport, Review of 
the Public Hearing andStaffRecommendations, ProposedRelocation ofBus Facilities and 
Parking and Parking Changes, Takoma Metrorail Station, Red Line, Washington, D.C, 
Hearing No. 175, Docket No. R06-5" ("Final Public Hearing Staff Report"), Attachment A 
to this Resolution, which describes the public review process, summarizes comments 
received during the public review, responds to issues raised and presents the final staff 
recommendations; and 

WHEREAS, The Final Public Hearing Staff Report, the public hearing transcript and record 
of comments received, the complete public record, including the notice and all attachments 
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thereto and Attachment B to this Resolution, have been made available to the Board of 
Directors, and the Board has considered this information; now, therefore be it 

RESOL VED, That the Board of Directors approves the staff recommendations as presented 
in the Final Public Hearing Staff Report (Attachment A hereto) and amends the Takoma 
Metrorail Station General Plans as described and recommended in the Final Public Hearing 
Staff Report, including the following: 

1) A parking structure with approximately 121 park and ride replacement 
spaces; 

2) a relocated bus loop with nine (9) replacement bays and one (1) additional 
bay and four (4) new layover spaces, as well as a roundabout to facilitate 
bus circulation; 

4) new sidewalks and crosswalks to provide safe access to the Takoma Station; 
5) replacement and additional bicycle storage facilities to provide apprOXimately 

60 bike racks and 70 bike storage lockers; and 
6) new access roads to the WMATA parking and bus facilities all as described 

in the Final Public Hearing Staff Report; 

and be it further 

RESOL VED, That the Board of Directors hereby amends the Adopted Regional System plan 
for the Takoma Metrorail Station to include the bus facilities, parking and access changes, 
as described above; and be it further 

RESOL VED, That the Board of Directors hereby approves the First Amendment to the 
Purchase, Sale and Development Agreement (Attachment B hereto); and be it further 

RESOL VED, That this action does not obligate the Compact signatories, local governments 
or any regional entity to fund the construction of any facilities; and be it finally 

RESOLVED, That this Resolution shall be effective immediately. 

Reviewed as to form and legal sufficiency, 

~;J~
 
Carol B. Q'Keeffe
 
General Counsel .
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1. Background: Takoma Station and the Joint Development Proposal 

A.  The  Washington Metropolitan Area Transit Authority 

The Washington Metropolitan Area Transit Authority is an  interstate compact agency 

creatcci as a ""common agency o f  [the District of  Columbia, Maryland and Virginia]" and 

""empct~+crc;td . . . to plan, develop, finance and cause to be operated improved transit facilities . . . 

as part of a balanced regional system of transportation, utilizing to their best advantage the 

vartous cnodcs of transportation."' The WMATA Compact establishes WMATA's general 

powers, incltiding the power to own and maintain r e a l  and personal property, provided that such 

propedy ''sst3alI be necessary or usehl in rendering transit service or in activities incidental 

thereto,"' 

LI.  Takoma Station 

WMATA owns approximately 6.8 acres of rea l  property located in the District of 

Cottlrllbia cctmprising its Takoma rail and bus station ("Takorna Station"), That portion of 

Takoma Station closer to the Metrorail station is zoned C-2-A, permitting matter of-right low 

density clcvelopment, including office, retail, and residential uses to a maximum lot occupancy of  

CiOC!' (itr residcntial use, a maximum floor area ratio ("FAR) of 2.5 for residential use and 1 .S  

FAK f"rr other permitted uses, and a maximum height of fifty (50) feet.3 The portion of Takorna 

Station closcr lo Eastern Avenue is zoned R-5-A, permitting matter-of-right development o f  

single-faf~lil y residential uses for detached and semi-detached dwellings and, with the approval of 

thc Bctzirci of Zoning Adjustment, new residential development of low density residential uses 
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including row houses, flats, and  apartments to a maximum lot occupancy of  40%, 60% for 

churches and public schools; a maximm FAR of 0.9, and a maximum height of three (3) 

storie?;iforty (40) feet4 

Takora1a Station is currently improved with a Metrorail Station and an internal road 

system serving 9 bus bays and 149 non-commuter spaces in a surface parking lot (including Kiss 

& Ride and handicapped spaces). On a typical weekday, Takoma Station serves approximately 

12,500 Metrorail Red Line riders, 3,000 Metrobus passengers on eight routes, and 3,200 Ride On 

Passengers on  eight routes. 

C ‘. Construction of Takoma Station 

Takorpla Station opened in February, 1978, as part of a 5.7 mile extension of Metrorail's 

Red tinc. 

Whcr~  planning for the original Metrorail system began, WMATA proposed building a 

surface parkirsg lot at Takoma Station containing 4 5 0  Park & Ride spaces and 16 Kiss & Ride 

spacci, C"onamunity and political opposition i n  the District of Columbia (the "District") caused 

WMr"laTI"\ to substantially cut back on proposed parking at Takoma Station and other District 

stattons. "Between 1968 and 1978, the number of peak-hour parking spaces planned for District 

stations graduitlly dropped from 4,925 to 1,646, even as models projected a demand for 18,706 

S P ~ C C S . ^ ' ~  

A1 "Takoma Station, the District and Montgomery County, Maryland (the "County") both 

provided inp~it  on the question of parking. While t h e  District opposed urban transit parking, the 

C011flly ot-iginally supported a "heavy" commuter parking focus. In a March 1, 1967 

I INRI L i  l i \ l l ih  -2- 
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mcinorandrzm to the County Planning Board, planning staff commented that it was important to 

destgr~ the proposed 450-space Takoma Station parking lot to allow for future expansion of 

parking, including future construction of a multi-story parking garage "if future transit use and 

redeveloptnent nearby to more intensive uses suggest such a need."6 

In 1 97 I ,  WMATA held a Compact Hearing on the proposed construction of the section of 

the Red Linc containing Takoma Station. "Most witnesses opposed the provision of parking in  

DC'.'" Despite opposition, WMATA staff recommended the 450-space commuter parking 

because of projected demand and revenues  concern^.^ 

At various times between 1971 and 1975, WMATA's Board of Directors debated parking 

at Takaltna S ~ a t i o n . ~  O n  September 17, 1971, the WMATA Board considered a compromise 

proposal that, reduced parking a t  all District rail stations from 2,300 spaces t o  1,300 spaces. Rev. 

Jerry Moorc, a District Board member, advocated a "wait and see" approach; that is, he 

supf>ctat.d a District recomnlendation that WMATA build only 200 spaces a t  Takoma Station and 

wait three yezzrs, after which, if there was demonstrated need, more parking could be built. Mr. 

Huhsn~an,  ara alternate director from Maryland, resisted, arguing that reduced parking would 

advcrscly afl'cct Maryland commuters. Thereupon, Mr. Barnett, a Maryland director moved for 

approval of the 450-space plan. That motion failed on a 3-3 tie vote. Thereafter, Mr. Harris, a 

Virg~rtia dirccror, moved to modify the District's proposal, to provide for 350 parking spaces and 

to acquire additional land at Takoma "to accommodate an additional 100 parking spaces in the 

event the need arises." This cornpromise motion passed unanirn~usly.~~ 

In Octrjber, 1973, WMATA's Board o f  Directors formally approved the alignment of that 

pol-trnn of thc Red Line including Takoma Station's "access and related facilities" with the 
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previously-approved 350 parking spaces with additional land set aside for possible additional 

(fut~ire) parking.'' 

Rather than ending debate, the October, 1973  vote seemingly reignited it. The sea change 

came, in large par-, because the County's support for parking evaporated. On November 1 1, 

1973, WMA"I'A's General Manager, Jackson Graham, advised WMATA's Board that the County 

Cour~ci l now recommended only 80 non-commuter spaces plus 20 handicapped spaces. I' Mr. 

Graha111 recoinmended that WMATA retain 350 spaces, but set aside 30 for non-commuter 

parkrng. '' 

But -4th the District and Maryland views on parking now aligned in opposition, the 

proposcd large commuter parking lot was doomed. On December 12,1973, the WMATA Board, 

by unani~nous vote, directed WMATA staffto plan for parking "not to exceed 100 spaces, said 

recont~~iendacion to incorporate the views of D.C. a n d  Montgomery County planning agencies 

which are urged to address the station parking issue in the context ofjoint land use planning for 

the -1'akomt-i area in consultation with affected citizens."14 

WMATA staff prepared a new draft site plan.'5 In a memorandum t o  the WMATA Board 

dated May 29, 1974, WMATA's General Manager introduced a WMATA staff plan and briefed 

the Hoard on a citizen goup's alternative plan. A s  summarized by General Manager Graham, 

thc proposed WMATA plan placed parking in the '"same general area as the previous plan" bu t  

incturlcd a total of 100 non-commuter parking spaces which include 45 Kiss & Ride spaces and 2 

haildrcapped spaces. The new plan had 9 bus bays (versus 6 in the earlier plan); provided for 3 

vell~ctllar acccss points with all trees "asked to  be preserved  remaining. General Manager 

CJmhal-~~ noted that the staffplan was presented to a local citizens group who were generally 
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pleased that changes had been made although "a f e w  were disappointed that the plan submitted 

by ll~eir group was  not adopted."I6 

On June  20, 1974, the Board debated the modified site plan. Although District and 

Marylarsd rcprcsentatives agreed on 100 spaces, there remained a final battle over configuration. 

Ms. Cjarrotf, a n  alternate director from Maryland, reported that Montgomery County did not 

support the ""staff plan" but instead supported the "citizen plan" which proposed the Kiss & Ride 

be cast of the bus bays, with access off relocated C e d a r  Street, "putting the major park buffer on 

Eastern A~ci-nue."'~ The "citizen plan" described t h e  open area as  an "urban park." Ms. Garrott 

indtcatcd that the "staff plan" would have "a serious adverse impact on Montgomery County and 

its e~li~ens.""" In response, Mr.  Nevius, one of  the District's directors declined to support Ms. 

Garrotr "dduc to the adverse impact this entrance would  cause on the residents and property 

owners irs the Ilistrict of ~o lu rnb ia . " '~  After discussion, the WMATA staff plan was approved 

by tlrc WMA-TA Board unani in~us ly .~~ 

Onc week later, on June 27, 1974, at the n e x t  Board meeting, Ms. Garrott reported that 

thc ('ounty C'ouncil and the City of Takoma Park, Maryland were unanimous in their support of 

thc ""cblren plan" and she asked for reconsideration of  the June 20, 1974 Board action. Mr. 

Barr~ctt, director from Maryland, reported that he had voted in favor of the staff plan, but had 

suhhequcntl y received a letter from the Montgomery County Council Chairman and, based o n  

thaf, was prepared to change his vote to support t h e  "citizen plan."2' 

Both District Board members opposed the motion to reconsider. Mr. Nevius reiterated 

his earltcr statement that the District's planners h a d  accommodated all other citizen group 

requcsr$ and ""could go no further without adversely affecting the D.C. residents in that area and 
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that hc could not support the motion for recon~ideration."'~ Rev. Moore concurred and reported 

that the District's City Council unanimously supported the WMATA staff plan. The motion to  

reconsider f'ailed b y  a vote of 2-4.23 

On June  12,  1975, as a result of "objections from citizens in the area o f  the Takoma 

slation regarclrng the number o f  parking spaces proposed and the number of  trees that had to b e  

remclved,'' tthc WMATA Board formally limited parking at Takoma Station to 100 non-commuter 

spaces along with other associated changes such a s  relocating the Kiss & Ride facility.24 

In aeectrdance with this Board requirement, the parking lot at Takoma Station, when first 

built, had 100 parking spaces, o f  which approximately 45 were Kiss & Ride spaces." At some 

pollit thcrcaticr-WMATA is not sure when--WMATA, contrary to the Board mandate, restriped 

the parking lot to increase its capacity to 149 non-commuter spaces. 26 WMATA's restriping of 

the parking l o t  a n d  the corresponding increase in capacity beyond that approved by WMATA's 

Board lvas ct tfier not noticed b y  the local community or was noticed, but tacitly accepted. 

O. WMA TA 's Joint Development Program (General&) 

TIlc tcrin "joint development" means, generally, "any income-producing activity with a 

transit nexus related to a real estate asset in which [the Federal Transit Administration ("FTA")] 

has an inlcrcsr or  obtains one as a result of granting funds."27 WMATA's joint development 

prograrn is the marketing of real estate to: 

offkc, retail/commercial, recreationallentertainment and residential developers 
witit the objective of developing transit oriented development projects. Projects 
arc encouraged that integrate WMATA's transit  facilities, reduce automobile 
depcrtdcncy, increase pedestrian/bicycle originated transit trips, foster safe station 
areas, enhance surrounding area connections to transit stations, provide mixed use 
ineiuding housing and the opportunity to obta in  goods and services near transit 
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stations, offer active public spaces, promote and enhance ridership, generate long- 
tern3 revenues for WMATA, and encourage revitalization and sound growth 
in the  communities which WMATA serves.*' 

Under FTA mles, a joint development project "enhances economic development or 

incorpc-trates private investment including commercial and residential development, pedestrian 

and bicycle access to a mass transportation facility" because the project either "enhances the 

effcctit~cness of a mass transit project and is related physically or functionally to that mass transit 

project" or the project "establishes new or enhanced coordination between mass transportation 

and other tmrasportation" and the project also provides a "fair share of revenue for mass 

transportation use."29 The "physically related" test is satisfied if the project provides "a direct 

physrc;il connection with transit services or facilities" which includes "projects using air rights 

o w  trrznsit stations or projects built within or adjacent to transit facilitie~."~~ A project is 

"futzctional ty related" to a transit station if related b y  activity or use or functionally linked (with 

or u ttftotit dimct physical connection) to the transit services or facility or if the project "provides 

a bcncfieiaf service to the public (or community service) and enhances use o f  or access to 

trarrsar ."" A s  a general rule, FTA requires projects be within 1,500 feet of a transit center to 

sattsfy tfse "Tunctionally related" test.3' 

Undcr existing WMATA policy, proceeds of WMATA's joint development are deposited 

inlo WMATh's Transit Infrastructure Investment Fund  ("Investment Fund") and allocated for 

usc by WMATA's funding jurisdictions, including Maryland and the District, pursuant to defined 

f(~rrnlsfa." As a general matter, Investment Fund monies are to be spent on "non-recursing capital 

investment projects which will provide long-term benefit to the Authority, or  to advance 

appmved prctjccts or purchase in the Infrastructure Renewal Program that will strengthen 

Flb*l f I<\!<>\ -7- 
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reliability o f  transit services and meet increased ridership demands."33 Past illustrative uses of 

lnvcsttnent Fund monies include the allocation of $6,700,000 by Maryland for partial funding of 

the Takon~a tangley transit center;34 the allocation of $2,000,000 by Virginia for partial fmding 

of tlcw parking structure at the  West Falls Church Metrorail station;35 the allocation of 

$500,000 by the District towards expansion o f  WMATA's Navy Yard Metrorail and 

allocation towards general capital projects, such as Regional Fare Integration (SmarTrip); a CNG 

faciltty; and the design of precision stopping to facilitate &car train ~peration.~' 

Proceeds from the Takoma joint development project, if approved, are projected to be  

deipoiitcd hy WMATA into the Investment Fund. 

E. Joint Development at Takoma Station 

f 3ven in the earliest planning stages of Metrorail, interested parties discussed potential 

fufitr-r: cievetopment at or near Takorna Station. As early as 1968, the City o f  Takoma Park, 

Maryland expressed concern that draft impact studies should be modified because "too much o f  

what 1 tlrc City of Takoma Park, Maryland] considered their potential commercial development 

wah hhctng scheduled for and located in Washington. "38 In 197 1, the City of Takoma Park urged 

WMAT/"\,not to develop air rights at Takoma for t w o  reasons. First, "there will be a need for 

more parking In the future, requiring additional levels. Second, air rights will be more valuable 

in lfre future when surrounding community has had the  opportunity to redevelop to its maxirnuln 

patcntial.'"" 

WMATA began offering Takorna Station a s  a joint development opportunity in March, 

1 996, bill, ctn t l 1 1 999, there was no interest. In July, 1999, WMATA again offered Takoma 
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Station, In its September 30, 1999 proposal, EYA Development, Inc. ("EYA) proposed to 

build a two-Icvel parking structure to consolidate t h e  existing parking and "release approximately 

3.5 acres of land for de~elopment . "~~ On that "released property, EYA proposed to build "88 

quality, l~larkct rate town homes that would be  architecturally compatible with the surrounding 

neighbc7trIio0c1."~' EYA originally proposed to pay WMATA $500,000 and construct the parking 

garagc, at an estimated cost of $1,500,000.42 

EYA ztnd WMATA entered into negotiations that, by February, 2000, resulted in a 

recomi-rtendation that the WMATA Board select E Y A  as the developer. February 2000 marked 

puhllc at.rncrurscement of the proposal and triggered a community reaction that ranged, in the 

w ~ r d s  r t f  onc commentator, f rom "skeptical o f  the substance o f  the plan" to outrage "that 

WMA"I A Ilt-rrl kept citizens i n  the dark."43 In addition, the historic preservation group, Historic 

Takornla ""claimed that Metro had promised to pesmanently preserve the green space when the 

station was ct~nstructed in 1 974."44 

l'he WMATA Board initially deferred consideration o f  the EYA proposal to study the 

clairrr that W MATA had previously promised to perpetually presesve green space. In July 2000, 

hotvevcr, tile WMATA Board approved a term sheet between WMATA and EYA. By mid-2000, 

negotiations were overtaken by a District planning initiative: 

T21c 'Takoma Central District small area plan. was initiated in June 2000 by the 
01-ficc of  Planning, after the announcement o f  the disposition of the [WMATA] 
property at the Takoma Metro station and growing development interest in the 
Takorna community. A11 parties agree that ideally this planning process would 
and should have been initiated prior to the announced disposition of t h e  Metro 
Station site. Nonetheless, that disposition h a s  been on hold at the request of the 
Ilistr-icf government, awaiting the outconie of this p r o ~ e s s . ~ '  
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F', The Takoma Central District Plan 

The Takoma Central District Plan prepared b y  the District's Office o f  Planning and its 

consultants and issued in January, 2002, "defines n e a r  and mid-term strategies for revitalization 

and ar-ticulatcb broad development goals, urban design guidelines and priority actions necessary 

to encourage and facilitate reinvestment in the di~trict."'~ Among its stated objectives is 

providing tllc community with a "predictable development guide" to allow a framework to assess 

the sornpatibility of new development in the District as well as to provide "guidance and advice"' 

to parcntial developers in their decision making.47 

Thc: 'Takoma Central District Plan identifies a goal of establishing a "vibrant 'town 

ccnter'"  using community assets, top among which "is the Metro station and the open space area 

that separates the station's surface parking lots from the adjacent residential community."48 

!t is tkc~tn this Metro Gateway site that much of the core vision for Takoma is 
derived. Residents envision a village-scale, mixed-use commercial district for 
'Takoma, drawing inspiration and guidance f rom the area's historic character and 
arcl~itceture, and anchored by a high quality, signature open space at the Metro 
stallon that defines the town center. The existing historic buildings within the 
clislsict are revitalized with quality retail businesses and complemented by new 
~ n f t l l  development of compatible scale and design on key opportunity sites.49 

The 'I'ukoma Central District Plan identified 5 "priority" redevelopment sites as the 

L' prirrray foeus of initial efforts to attract new near-term investment to the Central Distri~t."~' 

Tbr: first listed -and largest-priority redevelopment site is Takoma Station. The Takoma Central 

District Plan proposes development that maintains green space as a 0.8 to 1.2 acre "Village 

Green'", wit11 a residential density of 22-32 dwelling units per acre (or 65-95 total residential 

units), wit11 Iirnited retail use, possibly in "live/work units."51 

With respect to Takoma Station, the Takoma Central District Plan emphasized that 
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planning for Takoma Station must ''frst accommodate the site's cussent and future transit 

functions, with the needs of the  local business community and potential new development a s  

secondary c~ns idera t ion ."~~ T h e  plan suggested a western entrance to the station to ameliorate a 

""physical and psychological barrier between areas east  and west of  the Metro tracks", to improve 

pedestrian access and to "help activate deserted areas  along the Metro and boost  the retail 

potentgal of 4" Street."53 It a lso suggested making t h e  WMATA Station a "community gateway" 

by rnodiajfing the station design in ways designed to "enhance the experience o f  arriving in the 

neighborhood" by, for example, allowing retail kiosks near the station entrance, adding public 

art. cnlnitncitlg the underpass with streetscape treatment and adding bicycle racks to accommodate 

addtt ~onal bicycle riders.54 

With respect to parking, the Takoma Central District Plan observed tha t  "parking at the 

Metro sitc. . . currently appears to be underutilized a t  times" and makes a suggestion that the 

Metro parking, combined with increased parking a long  4th Street "can be promoted as additional 

parkt~~g for retail uses in the area."55 Elsewhere, a f t e r  first noting that there is "generally an  

adequate parking supply, although its location and design does not effectively serve the 

cortlmunity"", the plan recommends that "the parking facility a t  the Metro station site should also 

be rclocatcd tc:, a more strategic and convenient location to serve both commuters and retail 

shop~xcr~.""' In its Conceptual Development Plan presenting a "visual guide for  redevelopment 

of lfrc Metr(9 station site," the Takorna Central District Plan places the WMATA parking in a 

"'two-level parking garage located on the Metro s i te ,  close to the Village Green and above the 

Metro and Kick  On bus The Takoma Central District Plan provides that this parking 

is illtcnded for "both shoppers and transit users .... 7358 
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With respect to buses, the Takoma Central District Plan proposed a "redesigned and 

expanded bus facility, partially covered by the parking garage, [which] includes ten bus bays for 

boarding, additional stacking spaces and a turnaround loop. The  bus facility is sited immediately 

ad.iiacent to thc Metrorail station to improve raillbus transfers and provide appropriate space on 

the site to accommodate new private investment. Primary bus access remains on  Carroll Street, 

with a seconcfary Ride On exit-only to Eastern Avenue adjacent to an intensive landscaped buffer 

area on the s i t e 3  northern border."59 

The Takorna Central District Plan also recommended a comprehensive traffic study (then 

already fundcd and scheduled to  be performed by t h e  District's Department of Transportation) 

& <  to rrrrprove nlohility, parking and traffic safet~."~'  

After public hearing, the Takoma Central District Plan was approved b y  the District of  

Columbia C'c~uncil on June 4, 2002.6' Now approved, the Takorna Central District Plan "shall 

pro% I& supplcnlental guidance to the Zoning Commission and other District agencies in carrying 

out thc policies of the Comprehensive 

C; The Transportation Study 

Thc 1"rar.tsportation Study, issued in July 2003 ,  was far-reaching, providing 

rccommendatirrns with respect to  traffic, transit, pedestrian and parking issues. With respect t o  

Takonla Station, the Transportation Study contained, among others, the following 

reci?tnrrtcndations: 

o Provide a three-space taxi stand beneath the Metro tracks on t h e  north side o f  

Cedar Street. 
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* Provide 12 bus bays (1 1 active; one for layovers). 

* Provide multiple Kiss & Ride locations at the back of the Station, and along Cedar 

Avenue and Carroll Street. 

* Maintain existing bus access points (both Cedar/Carroll and Eastern). 

@ Eliminate bus layovers on street. 

. Construct an ADA accessible western entrance. 

@ Provide parking spaces at a 1: 1 ratio, with improved signage. 

C Locate bicycle racks and lockers adjacent to "Village Green" to increase visibility 

(and hence security) to encourage bicycle use and be prepared to install additional 

bicycle facilities to accoinmodate the  Metropolitan Branch Trail.63 

f f .  WMATA and EYA Execute a Sales Agreement 

In June, 2005, WMATA and EYA entered i n to  a Joint Development Sales Agreement. 

Under l h ~ s  agreement, WMATA agreed to sell E Y A  a portion of Takoma Station for a purchase 

price OX'$ 105,000 per market-rate townhorne lot (with a $7,350,000 minimum), minus the 

e\icnluaI cost of building the WMATA Replacement Facilities, defined initially as "not fewer 

than "1 mmefcmd parking spaces, . . . not fewer than 1 0  bus bays, not fewer than 2 bus holding 

arcas, a ttlm-around loop allowing buses to both enter and exit the Station on Carroll Street, 

satrshctory rtccess roads for bus and automotive traffic and sidewalks to allow safe pedestrian 

acc~~cr.""' 

The Sates Agreement requires that EYA proceed through the District's Planned Unit 

Dcvtklopmer~t ("'PUI)") It also contains an "initial concept plan for the Property 
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describing in detail the proposed Project, the number of residential units (including the number 

of livciwork units designated as "LIW") or retail square feet, as applicable . . . for each type of 

use and the WMATA Replacement Facilities (including the WMATA Parking Lot which 

provtclcs for 7 5  surface parking spaces)."66 As noted, the concept plan attached to the Sales 

Agreement was "initial"; the Sales Agreement contemplated (and the parties expected) that it 

Could, and would, be amended, subject to a requirement that EYA eventually submit to WMATA 

a concept plan designated as "final" before "submitting the final Concept Plan to the District of 

Colul~~kia as part of the PUD Appr~val ."~~ 

As  pa^ of its response to Compact Hearing testimony (and as discussed later in this staff 

report), WMATA and EYA propose to amend the Sales  Agreement to, among other things, 

increase tire pttrchase price by $715,000 if a parking garage is built and to provide for a 

$2,500,1100 rtllnimum purchase price. 

! WMA TA Community Meetings 

111 response to a request from Congresswoman Eleanor Holmes Norton, two WMATA- 

organtfccl n~eetings were held in the Takoma community: one on Sept. 14, 2005 at Trinity 

E~tsscopal f'hurch and one on Sept. 15,2005 at the Takoma Park Municipal Building. Also, at 

the lnvltaticrn ofthe Takoma Park City Council, WMATA staff made a presentation of the 

re-vlsed site plan on October 24, 2005. In addition, on March 4, 2006, WMATA held a Planning 

Workshop at Trinity Episcopal Church, Washington, D.C. 
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11. ?'he Compact Public Hearing 

A pub! ic hearing was held on Wednesday, October 1 1, 2006, at Trinity Episcopal Church, 

7005 Piney Branch  Road, N.W. Washington, D.C. 20012. Official notice of the hearing was 

publ~shcd in The Washington Post on August 19 ,2006 and August 26,2006. Notices were 

mailed to prclperty owners and civic associations i n  the vicinity of  Takoma Station. 

The hearing was chaired by WMATA Board Chairman Gladys Mack w h o  was joined by  

Road t ~ ~ c r n h c r  Charles Deegan. Approximately 1 5 0  people attended. Mrs. Mack explained the 

hearing procectures which included staff and developer presentations, followed by public 

teslirnony. Mrs. Mack further explained the opportunity to present written comments until 

October 25, 2806. 

A transcript of the hearing is included in t h e  Appendix t o  this staff report  and is 

incorporated, in its entirety, in  this staff report. Copies  of all written comme~lts are also included 

in the hppcndix and are also incorporated, in their entirety, in  this staffreport. The Appendix i s  

postcd online at www.rnetroopensdoors.com. A h a r d  copy is available at the Takoma Park 

Branell Li hrary, 4 16  Cedar Street, N.W, Washington, D.C. 200  12  and the Takoma Park 

Maryland Library, 10 1 Philadelphia Avenue, Takoma Park, Maryland 20912, a s  well as at 

WMATA's CIffice of the Secretary located at WNIIATA's main office, 600 5th Street, N.W., 

Washington, D.C. 20001. In addition to the materials in the Appendix, the publ ic  may submit 

co~litnnenZs in response to this staff report until September 25, 2007, addressed t o  WMATA's 

Oflice s f  t l~c  Secretary, at the address listed in  the preceding sentence or, via ernail, to 

public- hcaring-testimony@wmata.com.69 
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111. Staff Review and Analysis 

A. Promise of Perpetual Gveen Space 

One of the earliest criticisms of the proposed joint development was that WMATA 

breiichcd a promise to the community to provide perpetual green space.70 Although this 

argirrllcitlt has now faded with respect to both frequency raised and primacy, it merits scrutiny 

becausc: it qrtcs tions WMATA's legal authority to sell .  The case that WMATA's proposed sale 

violates sorne earlier promise was laid out by attorneys for the City of Takoma Park and Historic 

Takorna. Tlsc argument runs as follows: The current site plan, including a "park" buffer were 

part of a ""dl iberative process and agreements among and between WMATA, the District of 

Colnnsbla, Mrtntgornery County, Maryland National Capital Park and Planning Commission, the 

City ofrTakon1a Park, Maryland, citizens' groups f r o m  D.C. and Maryland, and concerned 

resrdcnts of both  jurisdiction^."^' Because the site plan was "not a unilateral decision by 

WNAl'A, or w e n  a decision of WMATA made i n  conjunction with the District of Columbia'" 

then "p]cfc>re the site plan can be altered, the local entities and communities which were 

involved i n  tire 1974-75 agreements regarding the site plan for the Takoma Metrorail Station arc 

enttllcci to participate in any revision to these understandings." 72 Counsel for the City and 

Hiator~c Takor-rla referred to a "document trail that substantiates WMATA's promises of 

parttc~patiorn t o  the Takoma Park government and ~ornmuni ty . "~~  

'Ihe ""perpetual no build promise" argument concedes the non-existence of the kind of 

land use agreement most commonly and properly used  to perpetually restrict the use of property-- 

a written covcrlant recorded in the District's land records. By itself, the lack of  a recorded 

cotenant dcfcztkts, legally, the "perpetual no build" case.74 
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Likewise, a key foundation of this argument-that the status quo providing open space 

resultcd frorn consensual agreement-is not correct. The WMATA "staff plan" showed an open 

space. without description and without representation of permanent use as a public park. The 

"cifi/cr~ pIat~'"specifically called for an "urban park." In 1974, the existing site plan, the now- 

current rlizfu,s quo,  was approved by WMATA over the express objection of  Montgomery 

Cout~ty, thc C'ity o f  Takoma Park, Maryland and those supporting the "citizen plan." Conflict, 

not consensus, marked the birth of the existing open space. 

If ut, pcrhaps most noteworthy, even if one accepts that events in the 1970's created 

prcrtnlseb of "participation" before the Takoma Station site plan could be amended, there can bc 

little dispute that, since 2001, there have been numerous opportunities for such participation, not 

the least of which are the District's Takoma Central District Plan process as well as this Co~npacl 

Hcartrty proceeding. 

E~nally, as an aside, the argument that WMATA once promised to perpetually operate and 

rnarntaln a park also assumes, incorrectly, that WMATA has legal authority to operate and 

miilntarn parks, It does not. 'WMATA is not a general government. It is an interstate compact 

agency, glvcn a narrow charge to "plan, develop, finance and cause to be operated improved 

tt.nn,rir jdci l~tlcs"~~ and, to achieve that end has limited authority to acquire and own property 

"ncc3cils;iry or useful in rendering transit service o r  in activities incidental there t~ ." '~  

?i;icn/f C '<~nclusion and Recommendation: In the 19701s, WMATA did not promise to create 

or ~ x ~ e t c t a t  t y rnaintain a public park. Staff recommends that the Board review the current 

prol?cosirl wi tf-tout consideration of alleged historic WMATA "no build" promises. 
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B. Future Ransit Needs 

.As n-teasured by number o f  persons who testified or gave written comment, perhaps the 

most prevalent criticism of the proposed transit p l a n  amendment is that the proposed 

reconf7guretl bus facility with ten bus bays and f o u r  layover spaces is inadequate to accommodate 

arr tr-tevrtablc ridership growth. B y  way of illustration, some argued that "this plan limits the bus 

bay area in such a way that expansion in the future is i m p ~ s s i b l e . " ~ ~  Decisions should not be 

n-trtdc based only upon currently-funded routes, b u t  WMATA should "regain the  flexibility to 

address needs 10, 15,20 years out and beyond. If you sell land necessary to do anything 

adclrtton;il beyond this current proposal, you're constraining your own ability t o  address future 

transtt nccdx,'"'" N o  witness provided qualitative information regarding future bus growth 

exccpt Ihr an occasional general statement that " w e  know that the demand fo r  public bus 

transportatror-t a n d  Metro transportation is going to be skyrocketing over the next  several 

de~adcs."~" 

1 he pIar3, with ten bus bays, satisfies the Takoma Central District Plan. The proposed 

plan i f ircs not have  the eleven bus bays plus one layover space suggested by t h e  Transportation 

St~tcfy, hilt, fix the reasons set forth below, the proposed "ten plus four" configuration will 

aceotnrr~oda tc  present and future transit needs. 

U'M1ni"f A's analysis of bus transit needs begins with the September, 2003 Regional Bus 

Sttrtly, commissioned by WMATA to plan short a n d  long-term regional and non-regional bus 

scrvtces. 7 o be sure, the Regional Bus Study projects overall "skyrocketing" growth, in that i t  

sela a goal o f  doubling bus ridership by 2025." B u t  that growth is not expected to occur evenly 

thrttughoctr W M ATA's service area. 
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It  is evident that while the District retains t h e  largest number of riders, the faster 
rates of growth in ridership are in suburban areas. To a large extent, this simply 
reflects the COG projections of population and employment growth, which he1 
background growth and also influence the Long Term plan improvements 
designed to accommodate and attract new riders. Outer Virginia (Fairfax and 
Loudon Counties and the City of Fairfax) g rows  particularly fast. By 2025, this 
subregion's share of bus riders will grow f r o m  8% to 14%. Overall, the majority 
of ridcrs in 2000 are from inside the Core (District and Inner Virginia), while in 
2025 the majority will be from outside the Core.81 

Takorlla Station is not located in a historic population growth area, nor is it an  area where 

skyrocketing I'uture population growth is projected. The District's population declined from a 

high ol'802,I 78 in 1950 to 572,059 in 2000. The Census Bureau estimates that between 2000 

and 2006, the population of the District increased 1.7% to 581,530.82 The Metropolitan 

Wabhington council of Governments ("MwCOG") projects that the District's population will 

cctntrrruc lo grow, to a projected 733,800 by 2030 (or an aggregate 26% growth over 24 years)." 

The population of the City of Takoma Park, Maryland declined from a high of  18,455 in 1970 to 

1 7,299 in 20Clt) (despite adding area though a n n e ~ a t i o n ) . ~ ~  Although Takorna Park's population 

is  n o t  scparatcly projected by MWCOG, the population of Montgo~nery County is expected to 

@=(It% fi-om 942,000 in 2005 to 1,155,800 in 2030 <or  an aggregate 22% growth over 24 years). 

With respect to future employment growth, MWCOG projects District employment to 

grclw by 1 5,000 jobs between 2005 and 203 0 and for Montgomery County's employment to 

grou 1 70,(100 jobs over the same period.85 Little of that employment growth is projected to 

occur In Takog~ia (DC) or Takoma Park.86 The sarne stable residential characteristic of this 

neighborhood that constrains future population growth also defines this neighborhood as one not 

likcly to hccotp~e a major employment center. 

The City of Takoma Park's own appraisal o f  Takorna Station opined that the surrounding 
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arca 11as a ""mature and stable populati~n."~' This conclusion i s  sound. "Because Ward 4 is 

prill~arily a s table ,  residential neighborhood, city officials and ward residents envision few major 

changes In the overall  character of the ward."" G i v e n  these population growth projections, 

WMATA bel ieves it appropriate to plan, long term,  at Takoma Station, assuming a "mature and 

stahlc population." 

Rcynnd considering population and employment growth, WMATA h a s  studied the 

existtng bus coverage areas around Takolna Station. "The District as a whole has the densest 

transit nctworsk in the region, both in terrns of geographic coverage and service f r eq~ency . "~~  

Likcuts~,  thc i4densely-developed inner ring" of Montgomery County "is served by an extensive 

r o w  network A n  examination of the map of existing services9' shows the  dense route 

network already i n  place. It is  unlikely that other n e w  services beyond those proposed by the 

Regtonal Bus Study, both of which are in Maryland, would justify consideration. To be sure, the 

Transpofltatioal Study recommended that service to the station from 3'd Street NW be reinstated, 

but M 1 tlt cx ist i tlg alternative service on Sh Street to the west (Route 62) and w i t h  tlie railroad 

en~bankrtlenr "l the east, WMATA staff believes, a n d  past experience has shown  (a prior route 

(Kg) alc~rtg t h i s  corridor was discontinued due to l o w  ridership), that this limited area would not  

siipf-30rl ;I vrahle service. 

'fhe Kcgional Bus Study's recommendations impacting Takoma Station were I)  that K2 

ser-vtcc be increased to a 15-minute frequency in t h e  near-term, 2) that Ride O n  Route 3 be 

elimrnatcd,"' a n d  3) that two new routes be established between Silver Spring a n d  Takoma 

Statiorrs, most likely to be operated by Ride On.93 With respect to the K2 route, since publication 

of thc IZcgional Bus Study, Route K2 has been sp l i t  into two services: Route K1, between 
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Takorna Station and Walter Reed at a 15-20 minute frequency, and Route K2, between Takarna 

and I;ort Tottcn Stations, at a 20-minute frequency. The effect is nearly a doubling of the number 

of huscs compared to when K 2  served both Walter Reed and Fort Totten. 

The two proposed new Maryland routes a r e  shown on Exhibit 5 .  Ride On Route 

3-prctpc~sed to be eliminated and replaced, in part, by a proposed new route-continues to operate. 

To be sure, the Regional Bus Study did state that Takoma Station had "severe capacity 

constr.aints" and noted that Ride On "anticipates tha t  two new bays will be required to handle two 

new services it is planning in response to these requests."94 'WMATA has considered the effect 

of adding the proposed new routes. Exhibit 6 shows the location of the existing bus bays, with 

current bus assignments. Eight bus bays are currently assigned, four to WMATA; four to Ridc 

On. One bus hay remains unas~igned.~~ Although future bus bay assignments have not been 

made, "l'akarna Station, reconfigured as proposed, will have ten bus bays to handle the existing 

traffic (now accommodated with eight) plus the t w o  new bus lines proposed in the Regional Bus 

Study, The issue presented, then, is whether projected future growth can be accommodated by 

the j9rrttposcd configuration and, if so, what capacity will thereafter remain for even more growth. 

Based on 30 years of bus scheduling experience, WMATA, through practical experience, 

calc~tlates tilag one bus bay at a station used for layover; i.e., for recovery time between trips at a 

tert~llnal, can nccommodate as many as ten trips a n  hour, or a six-minute frequency of service."" 

Morc cotnfc~rtahle would be eight or six trips per hour,  or frequencies of 7% or 10 minutes, 

respectively, The more variable the running time on a given route in actual practice, the longer 

the layover should be to help assure that the next t r i p  can leave on time, with the result that fewer 

trips per hour can be accommodated at the bay sewed by that route. On the other hand, a much 
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higher ficclucncy of service than ten trips per hour can be accommodated if the bay serves as a 

mitl-rcr~ilc stop (such as, for example, some of Ride On's Route 18 trips) where no layovers are 

schcdulcd or where the bulk of the layover is taken at the other end of the route. 

As noted above, the current layout has nine bus bays (one unassigned) and no designated 

layover area, although the loop is used informally f o r  that purpose. The proposed layout provides 

ten bus bays and a designated layover area for up to four standard-size forty-foot buses. Both 

arrangcnlcnts permit clockwise circulation for reentry as necessary using Eastern Avenue, Cedar 

Street. and C'arroll Street. 

Bits rrcfership increases would be accommodated by utilizing excess capacity presently 

sehcdulcd, hy increasing the size of the vehicles used to the extent feasible, by increasing the 

frequency of' service, and by making reassignments of routes to bays and coordinating schedules 

so ah t o  even out bus volumes among them. Of  note, some of the roads over which routes 

ser-c rng this station operate could not physically accommodate buses significantly larger than 

those prcsenrl y used. Neither the existing bays n o r  the proposed bays are designed for articulated 

buses. 

I t  i s  tlte professional opinion of the WMATA's bus planning staff that, by applying the 

abovc mcasurcs, the proposed layout would satisfactorily accommodate all the new routes 

propo?\ed to serve Takoma Station and, thereafter, still accommodate a doubling of the current 

(2007) V O I L ~ I S I C  of bus passengers using this station. 

Moreover, WMATA's ridership growth plans in the TakomaITakoma Park area involve 

stralcgtc planx~ing more sophisticated than simply adding new riders to existing routes. Indeed, 

for sctch "'cover- the horizon" planning, it is simply not  practical to project ridership growth for 
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individual bus l ines.  For the "Long Term" period, the Regional Bus Study concluded that "it is 

not reasonable to  conduct detailed bus service planning. The approach to this period of the plan 

was to crcate a vision of the bus system of the future and to quantify the major parameters such 

as fleet s i x ,  types of vehicles, types of service, total vehicle hours, operating budget and required 

facilities and ~ ~ s t e r n s . " ~ ~  

One key long-term strategy advocated by t h e  Regional Bus Study is the transit center. 

, . 
I ransit center functions range from facilitating operations by providing off-street 
layover space to supporting large numbers o f  transfers between automobiles and 
transit and different transit services. A transit center serving local routes may 
I-tavc s imple  bus pull-outs, shelters, and detailed system information. Large-scale 
regional transit centers, in turn, can b e  regional focal points for the transit system 
and may include large-scale bus facilities, large-scale parking facilities, additional 
pnsscngcr services and information, and m a y  also be foundations for joint 
dcvclopment. Ultimately, a network o f  transit centers throughout the region 
would support the Long Term vision o f  a family of services meeting different 
rnarkct 

Twt9 tr;znl;it centers are planned to be built in the n e a r  kture near Takoma Station. A $75 rnillion 

regtotla1 transit center is planned for Silver Spring.99 The proposed Silver Spring Transit Center 

is a t h r ~ ~ - t l ~ ' r ( ; t ~ $  state of the art transit center that w i l l  feature 32 bus bays for WMATA, Ride On, 

M I  A rcgion;,l commuter bus service, Van-Go shuttle, the University of Maryland shuttle, and 

inter-city buseh, all with direct access to both the Metrorail and MARC rail systems as well as 

conncclions 80 hicycle trails, bicycle storage facilities, an urban park, a transit store, a transit 

police station, infrastructure to support an intelligent transportation system, and ancillary 

W MATA fkc i l i ties, as well as private development. 

Indeed, although some witnesses at the Compact Hearing questioned whether WMATA 

fafailed to consider projected bus ridership growth d u e  to growth at Montgomery College's 
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Takonialf ilver Spring campus, that facility is now served, and will logically continue to be 

served, by htas service originating at the new Silver Spring Transit Center."' 

The second transit center, at Takoma-Langley (the northwest comer o f  New Hampshire 

A\ enue and liniversity Boulevard), will provide a twelve bus bay transit center to provide a safe 

and attractive fkcility for passengers and bus transfers at this high traffic volume location."' 

Tako~na Station is located less than two miles from each of these two proposed transit 

centers, Contrary to the suggestion that WMATA h a s  not considered future growth, the issue has 

been studied and State and local governments, with WMATA's assistance, are making an 

invesrtncnr of' over $85 million to accommodate t h a t  growth. Takoma Station, which is not 

locitted on an arterial road, is not an appropriate location for a transit center. However, the 

improvements to Takoma Station are designed to fulfill its role as part of the larger regional 

systcm. 

Stuff Cbnclusion and Recommendation: I n  reviewing the proposed amendment to the 

ma$.; Irartsik plan as  it relates to the number of bus bays (10) and capacity for staging buses (4), 

WMRl'it s t t i f f  has considered the following: 1) a n  assessment o f  the specific bus route needs 

identilicd In the Regional Bus Study and the Takoma Transportation Study; 2) a review of the 

exrhttng local bus service coverage areas; 3) an assessment of historic and projected population 

and employrmcnt growth near Takoma Station; 4) a n  assessment of current and projected bus bay 

uscicapacity compared against capacity limits; and 5 )  consideration of the scheduled construction 

of ~ G V O  ricarby transit centers. Based upon such consideration, staff believes that Takoma Station, 

as proposed to be reconfigured, can handle future increases in ridership well above projected 

pop~tlation or cmployrnent growth. 
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C: Parking 

Thc other intense focus of criticism is WMATA's proposal to reduce the existing 149 

space surface parking lot to a 74 space lot. WMATA, in light of previous informal public 

comrr~cnt, is aIso presenting to the WMATA Board an alternative plan that provides 121 parking 

space., in a parking garage. In both scenarios, EYA will seek District approval to build an 

additional 36 public parking spaces on new internal streets and to maintain 19  public spaces 

(including K i s s  & Ride and taxi spaces) on existing streets. That is, under the lower count 

scenario, on-site parking capacity at Takoma Station from all available spaces would be 110 (a 

net rcclucti~n o f  39 spaces). Under the higher count scenario, on-site parking capacity would be 

157 4 a net increase of 8 spaces). Under either scenario, parking capacity would exceed the 100- 

space rnaxir~~uxn originally authorized by the WMATA Board in June, 1975. 

In the debate over parking, there is a role reversal: WMATA, the 1970's advocate of  inore 

parkrng, today advocates less. And whereas in the 1970's the local community successfully 

restated a large parking lot, today inany in that same community strongly advocate keeping 

exrhl~rtg parkrng. 

For W IMATA, the question is not whether parking is useful; it certainly is useful for any 

inclivtdual parker. The question is whether a surface parking lot at Takorna Station is the best use 

of W MATit  " s property consistent with a sound long-term transit strategy. WMATA's current 

strittcg~c policy, to consider parking reductions on a case-by-case basis came about, in substantial 

part, ah a rcsu t t of the advocacy of the Chesapeake Bay Foundation. Ln its November 1,200 1 

rcport, "'Wuilcllng Healthier Neighborhoods with Metrorail: Rethinking Parking Policies," the 

Ctlcrapcakc Bay Foundation urged WMATA to rethink its parking strategy. Parking lots "make 
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station areas less pedestrian and bicycle-friendly, reduce the economic development potential of  

station areas, w e a k e n  air quality benefits of transit, and-over the long term-diminish the ultimate 

ridersflip potential, and the role of the Metrorail system in supporting a livable, environmentally 

and economically sustainable region."'02 

WMArf-A's proposal to reduce parking at Takoma was intended to be consistent with sucli 

envtronlxientat concerns, to mitigate traffic congestion and to comport with WMATA's internal 

guictcltnc encouraging projects that "reduce automobile dependency."'03 It also was made 

bccausc tlie parking did not serve an effective transit purpose. For one thing, as noted above, 

these arc 1101 commuter  spaces. They do not generate substantial income. WMATA collects less 

than $ I .OO per day  per metered space at Takoma Station. By comparison, WMATA charges 

$3.50 for daily parking at Rhode Island Avenue. Other metered spaces in the transit system yield 

between $2.25 and $5.00 per day. Even these parking rates are considered to  be lower than 

"'market rate"" but are set as part of an integrated pricing plan. 

Vet W MATA recognizes the strong support in the community for the 1 : 1 parking 

rclptaccnicnt, including comments from some who have said that they can support the plan if  the 

currcrrt levcl of parking is maintained. As expressly indicated in the Takorna Central District 

plan, the WMiZTA parking lot is viewed as a resource serving both WMATA and the local 

business comaar~unity.'~~ 

.Y'lc~f/ Cvonclusion and Recommendation: 

Statl' presents two alternate parking plans; one with a small net parking reduction and one 

with a parking garage and a small net parking increase. Staff is neutral on the two parking 

oplrot~s, and will leave that decision to the WMATA Board. 
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D. ADA Access 

'There were concerns that handicapped access would be more difficult.Io5 

In response to these concerns, WMATA bas  required the developer t o  incorporate a 

handical2ped drop off area in both the garage and t h e  surface parking lot. As shown on Exhibit 

9, hanclicappcd drop off will be on the first floor of the garage or the nearest corner of the surface 

lot (depending upon the parking configuration). 

111 th is configuration, customers with disabilities can take the sidewalk to the elevator 

witltout crossing roads, a safer situation than currently exists. Appropriate signage will direct 

custo~ncn to the designated drop off location. There will be additional handicapped parking on 

the pi~bllc road on the east side of the Village Green. There is a crosswalk immediately nearby. 

,%a/# C'onclusion and Recommendation: T h e  plan, with the modifications described 

abocc, provides safe, convenient ADA access to Takoma Station. 

E Traffic Circulation 

Some criticize the project's internal traffic circulation. In the words o f  one witness, 

"Buscs wi 11 I ikcly be held up in the traffic circle by cars dropping off people, by confused 

dnvers, or by pedestrians and handicapped patrons crossing the crosswalks that 

scparati: the brls bays from the circle or the circle from the shared roadway to   as tern.""^ 

In light of the comments regarding a concern that drivers would use the western portion 

of thc tr;~ffjc clrcle as a drop off location, WMATA staff recommends, and the Developer has 

agrcecf at?, installation of a barrier of sufficient height and design to prevent pedestrian drop-offs 

at thc trrrt"lic circle. Also, as always planned, the bus  bay area will be restricted to bus traffic 
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only. Crosswalks will be plainly marked. Jaywalking will be deterred by pedestrian barriers 

placed in the median of the bus bay area. Traffic, pedestrians and bicyclists will be informed 

(and regulated) by appropriate signage. WMATA staff believes automobile traffic in the traffic 

cisclc will not  adversely affect bus traffic and schedules. 

,Jirufj' e 2)nclusion and Recommendation: T h e  plan has been modified to require the 

installation of a pedestrian barrier to prevent drop-offs at the traffic circle, and the installation of 

a pedestrian barrier in the bus bay median. With these changes, as well as new crosswalks and 

signage, there will be safe traffic circulation. 

I.., Pedestrian Access 

Therc was a general concern that the proposed transit plan amendment provide for safe 

pedcsrrim conditions.lo7 Exhibit 10 shows pedestrian access paths to the station. 

Pedestrian traffic will be along sidewalks. Crosswalks will be plainly marked. As noted 

ahot e, therc will be a barrier in the bus bay median and the along the western portion of the 

traffic circle in order to channel pedestrian traffic to crosswalks and prevent automobile/bus 

confl~ets within the traffic circle. 

A T t ~ ~ f f  Q'onclusion and Recommendation: T h e  amended transit plan provides for good, safe 

pedcstrtan access. 

Cd, Bicycles 

Sornc thought the plan provided for insufficient bicycle lockers or racks; others felt i t  

failccl lo properly incorporate the Metropolitan Branch Trail or to otherwise provide appropriate 
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bicycle acccs~.  1<>8 

The site currently has 4 0  bicycle lockers a n d  bicycle rack capacity o f  3 8. Under the 

proposed plan, t h e  station will have 50 bicycle lockers and 50 bicycle racks (using superior 

"inverted U5' In addition, WMATA is seeking $450,000 in federal funding (for fiscal 

year 2008) which, if obtained, will be used to upgrade bicycle facilities throughout the transit 

system, W N i \ ~ A  continues t o  explore ways, again subject to funding, to improve the capacity 

and effectiveness o f  its bicycle storage in ways tha t  do not require a large property footprint, 

including, by w a y  of example, double-decked bicycle loaders.Io9 Another example is a web 

based r~scrvatic~n system, like Zipcar or Flexcar, b u t  for bike lockers. Compared to a long term 

rental to a single person, the reservation system increases occupancy by making the locker 

available on those days when, for example, a long term renter might be ill o r  traveling. 

As l i ~ r  incorporating the Metropolitan Branch Trail, WMATA does no t  determine the 

location of tflis trail. Exhibit 1 1 shows the two alternative proposed Metropolitan Branch Trail 

locations. l "he  western configuration will run on t h e  other side of the rail track from Takorna 

Station. Tlrc eastern configuration will run on the public streets bordering Takorna Station. The 

argurnent crfthc City of Takoma Park, Maryland t h a t  "the District of Columbia is planning t o  

rouli: i t s  porlrt~rt of the Metropolitan Branch Trail through this station"is inaccurate.'I0 

l'he plan, a s  proposed, incorporates the following elements of the Metropolitan Branch 

Trail plan: 

1 1 f'c.tcsl shared use path 

5 foot huffi=r 
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24 foot travel lanes 

4 foot sidewalk on District of Columbia s ide  of Eastern Avenue 

Intcrscct ion csf* Cedar Street and Carroll Avenue-Western Option 

2 ncw crosswalks 

Stgnai heads for trail users to be provided b y  DDOT if bicycle traffic warrants 

C~trb ramps for the full width of the trail 

In addition to the MBT Plan recommendations, an 8 foot sidewalk along Carroll Avenue 

is also rncorporated in the proposed transit plan amendment. In either configuration, the proposed 

development is  consistent with existing plans for t h e  Metropolitan Branch Trail. 

As for bicycle access to the rail station, the Metropolitan Branch Trail's western 

configuration a t  its closest point, runs approximately 425 feet from Takoma Station's elevator 

entrance. (Under WMATA rules, bicycles enter t h e  station via elevator, not escalators). The 

eastern configtlration, at its intersection with Carroll Avenue, N.W., is approximately 475 feet 

frorn ?'akorna Station elevator entrance. In either configuration, riders coming to Takoma Statiorr 

from the Iklebrctpolitan Branch Trail have to cross a short portion of the site t o  gain access to 

Takoma Station. The installation of pedestrian barriers will also channel bicycle traffic to 

designated crossing areas. 

Snfi" C'onclusion and Recommendation: T h e  proposed amendment to the mass transit plan 

is cotr~patihle with the planned Metropolitan Branch Trail; provides for safe bicycle access to 

Takotlla Station and provides for bicycle storage capacity consistent with the Takoma Central 

District Plan. 
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N. Buffer 

The T s k o m a  Central District Plan provided for a landscaped buffer n o t  less than 50 feet 

bctwccn WhilA TA transit uses and nearby residences, such as the multi-family structures along 

Eastern Avcnuc."' The plan, as proposed, locates the access road to Eastern Avenue 

approxtntately 36 feet from the closest apartment building. Because this access road will be 

public, WMATA staff believes this issue is one better left to the District PUD process during 

which it is typical for the developer to provide studies assessing impacts. W e  note the following 

considcrationc: (I)  The access road to Eastern Avenue is not used by WMATA buses, only 

Ridc-On buses; (2) under the existing condition, Ride-On buses turn left leaving the station onto 

Eastern i?\venut., and already pass close to these apartment buildings; (3) any impact of the Ride- 

011 ~ L I S C S  u s i ~ ~ g  this access road will IikeIy be considered in the context of other, existing 

conditions at ttlis site, including background noise created by CSX and Arntrak trains which pass 

by the station; (4) the developer has proposed to build a landscaped berm to provide a sound and 

visual kt~ff'er between the new road and the apartment buildings. 

Staff C;.)ficlusion and Recommendation: While not a WMATA facility, staff concludes 

that there may be  some unquantified impact from t h e  location of the new public access road, and 

the analysis of the net impact should be left to  the District PUD process. 

I ifistern Entrance 

7-hc T;tkr>ma Central District Plan calls for an extension of the existing elevator entrance 

tunrrel It> the western side of the tracks to increase accessibility to the station and some have 

askcci that. sttci l  an entrance be incorporated into th i s  transit plan amendment.' l 2  WMATA has 
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prepared a tcchilical analysis of the western entrance issue, which is attached to this report as 

Exllihit 12. Tile cost  of constructing a tunnel (measured in 2005 dollars) ranges anywhere 

bet~/cen $3.5 r - r l  illion and $10.5 million. Further, there would likely need to b e  street 

imprctvcments to access such an entrance, a cost n o t  included in the estimate. In addition, traffic 

irnj?acts would need to be studied. The technical analysis also included a lower cost option of 

rerntrving a 9-Coot section in the metal grill panels of the mezzanine under the overpass on Cedar 

Street, N,W,  and constructing stairs between the sidewalk and station mezzanine to improve the 

walk acccss for customers accessing the station f rom the west. The cost of constructing a new 

entry to the station along Cedar Street (measured in 2005 dollars) ranges between $150,000 and 

$25{),00fl depending on  the extent of streetscape improvements. 

bTr~tf /  C;rrzclusion and Recommendation: W M A T A  staff believes a tunnel is cost 

pmhibitivc. Staff is mildly positive about the option of opening an entrance under the rail 

ocerpass. Alttzough this option (as yet unfunded) on ly  reduces the walk to the station entrance by 

apprcjx~mately I00 feet (a minimal benefit), this project, if combined with lighting and sidewalk 

upgrades, could improve station access and the station "experience." 

.I, Community Traffic 

Sorr~e expressed concern that any new development would increase traffic congestion. ' ' ' 

EYR suhn l i t t ~d  a traffic study by Wells & Associates that projected this project would generate 

16 r~torning peak hour trips and 23 evening peak h o u r  trips.'I4 

'Traffic generated by the EYA and WMATA's proposed joint development would 
acctltnnt for 0.14 percent to 1.83 percent o f  the total future forecasts at the study 
intersccs-tions during either the AM or P M  peak  hours. Specifically, the proposed 
pr-c>jcct would make up 0.28 percent and 0.30 percent of the forecasted traffic at 
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the Blair RoadIPiney Branch Road intersection during the AM and PM peak 
hours. At  the Eastern AvenueIPiney Branch Road intersection, the projects traffic 
would he 0.42 percent and 0.54 percent of t h e  forecasted traffic during the AM 
and PM peak hours. At  the Blair RoadICedar Streetl4th Street intersection, EYA 
and WMATA's traffic would make up 0.30 percent and 0.28 percent of the total 
futur-c traffic, and 0.14 percent and 0.27 percent of the future forecasts at the 
C'arroll StreetIEastern Avenue/Willow Street intersection, during the AM and PM 
peak hours. Thus, the proposed site would not have a significant impact to the 
surrouxtding road network. "' 

To hc  sure, the Wells & Associates traffic study relied on 2003 data that projected 

devclopmenr through 2012 that undercounted new units coming into the marketgi6 and the Wells 

& Rssociatc report frankly notes some of the nearby intersections, particularly that at 4th 

Street/HIair/(l"eclar, are currently "failing.""7 But WMATA does not believe that the traffic 

incrcasc ~/i) l  adversely affect transit operations. T h e  determination as to whether local roads can 

silppofl this residential development is one better lef t  to the District of Columbia-which can 

evaluate traf-flc in light of its long-term transportation planning.'" 

Thcre are other considerations affecting traffic. First, providing four layover spaces on 

site should reduce bus idling on Cedar Avenue. E Y A  also proposes a bus-activated traffic signal 

at thc kus cntrance on Carroll Street to improve operations. 

,%fr;l,fji C *onclusion and Recommendation: The  development resulting from the proposed 

townl~o~lscs will, by a small fractional amount, increase traffic in the nearby community. That 

inercasr: u i 1 l not impair transit operations. 

K,  (ireen Space/No Need for Development 

Sornc. pcople asked to  maintain the status quo .  In the words of one witness, "if it isn't 

bmkc., clon't f ix 12. Leave well enough alone, and first and foremost, do no harm.""9 As noted in 
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the Takoma Central  District Plan "[m]any residents of the Takoma community have strong 

feelings about the existing Metro station open space area."120 

The Takoma Central District Plan calls for "new development at the Metro site" as part of 

its crverall goal of "strengthening the identity of the area's commercial district as a vibrant 'town 

center" fbr residents of the surrounding neighborho~d."'~' That plan calls for a 0.8 to 1.2 acre 

"Villagc Grecn"..'22 "This Village Green should include a variety of uses, including passive and 

a c l i ~ e  arcas and features for more formal community gathering. The green should be an 

extenston of the public realm and activities along Carroll Street and help form a continuous 

connection to, from and through the Metro station area."lZ3 As proposed, the Village Green is 

conh~slcnt with the Central District Plan. 

LTtr4[f f 7onclusion and Recommendation: T h e  Village Green presented in the EYA 

propc'sai is consistent with the Takoma Central District Plan and provides the required extension 

of fhc "l>rlhlitst realmt' into the development site, allowing passive and active areas and features for 

more Ibrmal community gatherings. 

I, Fair Market Value/lnadequate Financial Return 

The Ci ty  of Takoma Park hired an appraiser (Lipman, Frizzell & Mitchell, LLC ("LFM")) 

and argmcs rhs: property to be sold is worth $1 0,350,000 and that WMATAts proposed sale 

prct~tcics Ibr less than fair market value.'24 WMATAts price was supported by an outside 

appritlsal, although WMATA has declined to make its appraisal public for s o  long as continued 

negot~atrons with EYA are possible, that is, until such  time as it  has closed on this transaction. A 

carc f'ul review of the LFM Appraisal demonstrates that WMATA has obtained fair market value. 
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The WMATA-EYA Joint Development Sales Agreement is dated June, 2005 (based on 

an appraisal value obtained in February, 2005). The LFM Appraisal's effective date is October 2, 

2006, ntany tnonths later.125 The proper method f o r  obtaining a second opinion of value for a 

transaction is to perform an appraisal as of the effective date of the transaction, not months and 

rnontlrs later. 

But this is only a minor criticism compared to the more obvious ones. LFM appraised the 

property using two different approaches. The first looked to sales of land used for townhouse 

development and determined a price "per lot." Curiously, LFM did not look t o  a local sub- 

market to find comparable sales, but instead went to  distant areas--North Potomac, 

Gaithersburg and Fairland. Using these oddly distant "comparables," LFM opined that the value 

of Takoma. Station was $10,320,000, or $120,000 p e r  townhouse lot assuming "an expected 

developn~ent of' 86 market rate townhouse units. 111 26 

7'11cn. to prove its "per lot" analysis, LFM n o w  did find some local sub-market sales and 

ran a second analysis, this time determining fair market value based on an FAR (floor area ratio) 

basts. I,f:M was straightforward in noting that, using this approach, "we ignored the EYA 

dcvclopr-r~enr proposal and focused on the maximum permitted FAR under existing zoning."'27 In 

dotrag so, I .l;M also "ignored" the Takoma Central District Plan and its 22-32 dwelling unit per 

acre dcns~ty requirement. Looking instead to maximum "matter of right" available density-- 

370,554, f :RR square feet--LFM opined that the value of Takoma Station was $10,375,000. 

Blending thc two approaches resulted in a final appraised value, by LFM, of $ 10,350,000.128 

Thc f 'I ty of Takoma Park has used the L F M  appraisal to argue that WMATA has failed to 

sell tllc prcjpcPty for fair market value as required b y  FTA regulations. The City of Takoma Park 
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get~erally insists upon strict compliance with the Takoma Central District Plan, but then, when 

crittcizing W MATA1s sale price, instead insists that WMATA obtain value based on a "matter of 

right" high-density development. 

The f4VA project, assuming 86 market rate townhouses, will occupy less than 200,000 sf, 

or lcsr than 54% of the maximum matter of right density, yet WMATA has negotiated a sales 

price that fall.; between 87 and 94 percent of the "maximum" density price. 

Moreover, the concern that WMATA may not recoup a satisfactory net payment is 

addressed, 11% part a t  least, by the first amendment t o  the sales agreement which now guarantees 

WMATrt, a minimum $2,500,000 net payment.'29 

C bnclusion and Recommendation: T h e  proposed sale is at a fair market value. The 

appraisal presented by the City of Takoma Park, Maryland uses the wrong effective date, uses 

unnccessaril y distant comparables, and makes unsupportable assumptions regarding project 

densrty that contradict the Takoma Central District Plan. 

M. Legal Errors 

The C"iry Attorney for the City of Takoma Park, Maryland advances legal arguments 

against {he proposed transit plan amendment. The City Attorney's first argues that WMATA 

adt'atlcc"r '""narrow interpretation" of the scope o f  the Compact Hearing that "clearly conflicts 

wlth the express language of the C o m p a ~ t . " ' ~ ~  The City Attorney does not challenge the notice of 

the C*olirtpact 1 Iearing. It would be hard to argue otherwise, as the notice of the Compact Hearing 

tracks the language of the Compact. 

As indicated in this staff report, WMATA has considered all testimony at the Compact 
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Wcarit~g. Thcre i s  n o  challenge made by the City Attorney that WMATA did anything to interfere 

"will? thc clear intent of  the Compact. . . that an affected party have an adequate opportunity to 

challenge tile Authority's proposals as they may adversely affect his or her  interest^."'^' Nobody 

was excluded from the hearing. No issue was "off limits." The "opportunity to challenge" was, 

and is, unfettered. Without demonstration of any s o r t  of cognizable injury, the City Attorney's 

argutncni i s  mere  academics. 

l'he r i g y  Attorney also argues that the sale i s  a "foregone conclusion" because "the only 

plan under consideration at the Compact hearing i s  the EYA plan."'32 To be sure, only a single 

"arncnc-lr~le~~t'?~ the  transit plan is before the Board. WMATA has agreed t o  provide the Board 

with rnfctnmati.trn on all the alternative suggestions for development for Takoma Station and the 

Compact f Iearing record transmitted to the Board t h e  report of the March 4, 2006 planning 

session, The W M A T A  Board retains complete discretion to approve the proposed plan, to 

conctltlc~nally approve it, to reject it, to instruct staff to pursue a "no build" option or a "fresh 

~tilfi" o r  an] o n e  of the community's alternative plans or even to pursue some plan crafted by the 

Board. The hales agreement between WMATA a n d  EYA specifically provides that "[tlhe Board 

may adopt one or the other of the Surface Parking Proposal or the Garage Parking Proposal, 

sotnc hybrid of the two,  any other proposal, either proposed by the public or conceived by the 

Board or t t ~ c  !)eveloper, or it may elect to leave the  WMATA Facilities in their "as is" 

C O ~ I ~ I ~ I O ~ . "  

Thc third argument of the City Attorney is that the Environmental Evaluation is flawed. 

Astdc from ttlc memarkable finding that WMATA, EYA and the consultant preparing the report 

cornrnunicatcd during its preparation, the City Attorney culls out five "errors and 
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orn~ssions:'' 

In Seetion 4.4.2, the Environmental Evaluation states that "[all1 transit access facilities 

(parking, bus, bicycle, pedestrian, etc.) are being replaced in kind or above existing levels" and 

thc Ctty iZttclirney believes this misstates the level o f  parking rep1a~ernent.l~~ However, the 

Envrror~rncnt;z1 Evaluation, at Table 1, in Section 1 -1, provides a compete description of the 

transit plan's effect on transit facilities and the Evaluation does not misstate the parking 

reptaccrnent a s  alleged. 

In  Section 4.7.1, discussing noise, the City Attorney challenges the statement that 

"cxtst~t~p bus routes and transit linkages will not b e  substantially modified from the existing 

cond~ttclrt as a result of the p r o j e ~ t . " ' ~ ~  In fact, the existing bus entrance to Eastern Avenue will 

bc rcltlicatcd &-om a point approximately 250 feet f rom the closest apartment building to a point 

approxtmateiy 35 feet from that building. Automobile traffic, now approximately 100 feet from 

the nciirest ap r tment  will share that same public access. Although these changes are not likely 

to stgr~i ficar~t r increase background noise in this urban setting, the Developer proposes to 

cnrtrtrctct an landscaped, earth berm between the n e w  public street and the adjoining multi-family 

bui!clings. 

In Section 4.6.2, the City Attorney argues that  the environmental assessment fails to 

cor~s~rlcr air yclality issues related to the relocation o f  the access road to Eastern A ~ e n u e . ' ~ ~  

Tllc new public street will be a matter for the District of Columbia to assess. Staff notes that as 

W M A'l'A replaces its current bus fleet, the new CNG and hybrid buses are more environmental l y 

friendly than the buses they rep1a~e . l~~  

In Section 3.5, the Environmental Evaluation states that there are no "parklands" on the 
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site. Thc C'ity Attorney finds this a notable omission and says that "the Evaluation makes no 

mcntion of the -3.5 acres of green space" on the site. That is not accurate. In Section 4.3.1, 

describl ng ex isti n g  conditions, the Environmental Evaluation states as follows: "Prominent 

elct-flents o f t he  current property include a green area, surface parking lot, and nine bus bays." 

Thc C'ity httctnley criticizes the Environmental Evaluation for describing a .95 acre Village 

Grccrt "as i f  the village green were being created o u t  of thin air."'38 Yet the Environmental 

Evaluatton provides as follows: " The existinggreen space will be redeveloped as a village 

green and cor~arnunity gathering place."'39 The Environmental Evaluation a lso  contains 

photographs of* existing conditions. The reference to  the term "parklands" is a technical one, 

incilcirttng that there is no public park on the land triggering potential "Section 4(f)" analysis.'") 

No Scction .il(f-) analysis is required because no federal action is involved. 

Also, the City Attorney questions why the "Environmental Justice" section of the 

Envtror~mcntal Evaluation says that "[tlhere [sic] n o  anticipated destruction of natural 

resr9urccs.""' WMATA's Environmental Evaluation should have noted that trees will be removed 

as [MM o f  the construction project, and that trees wi l l  be planted as part of the  new project. 

Wlnatcvcr tflc impact o f  these changes, it will affect all segments of the population equally. 

Thcrc itre EIO Ikvironmental Justice issues. 

With respect to  economics, the City Attorney argues that the deal is not viable because 

"tllr: cotit of' tile replacement facilities could actually exceed the gross revenue from the 

EY h and WN/"\A have amended the sales contract to guaranty to WMATA not less than 

$2,500,000 rn sale proceeds. 

Flntllty, the City Attorney urges WMATA to  start over. Citing WMATAts "evolving 
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posrtion regarding replacement facilities and the absence of competing bidders in the selection 

process" tlte City Attorney asks WMATA to "take advantage of  it's [sic] ability to terminate the 

contract created by delays in the approval process to seek additional  proposal^."'^^ WMATA 

staff beticvcs it would be poor business practice t o  jettison EYA. First, EYA has prepared a plan 

fully supported b y  the District o f  Columbia as be ing  consistent with the Takoma Central District 

Plan.''' Second, t h e  argument that WMATA has agreed to "absorb" the costs o f  replacement 

facilities is misleading. The cost of putting the developable property into a condition suitable for 

construction was always to be "absorbed" by WMATA,  either as a n  offset in t h e  gross purchase 

pncc or, as tlcre, as a post-closing offset. Indeed, although City officials characterize the sales 

agrcemcnt's price structure as "very unusual,"'45 t h e  City's own appraiser disagrees and 

recogni,cs-afiier setting a price based on land va lue  only-- that if there are "major additional 

costs" ( i  c., a facility relocation) required under a n y  development scenario, then  "it represents a 

dollar Ihr dot lar reduction from our opinions of v a l u e  ..." 

C hnclusion and Recommendation: T h e r e  are no noteworthy legal arguments raised 

agilznst the l?roposed transit plan amendment. 

N. Environmental 

Somc witnesses raised questions that can, generically, be categorized as "environmental. " 

S o i ~ ~ e  tlrged that any construction have superior s t o r m  water management, t ree preservation, and  

coimpiy with at least gold LEED.14' Currently, s o m e  of the s torm water from the station flows 

into Ihc street. As part of the new development, all of the stoma water from t h e  site will f low 

into strtrnl sewers. The Leadership in Energy and Environmental Design (LEED) Green Building 
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Rating Systc~n is t h e  nationally accepted benchmark for the design, construction, and operation 

of high performance (typically commercial) green buildings. The District has recently passed 

legislation dca)ing with environmental standards i n  new construction. The District standard for 

residential i s  "Green communities." The developer intends to comply with any District laws and 

wit11 the US Ilepartment of Energy "Energy Star" standards. 

Some r-nsked why a Section 4(f) analysis was  not prepared for the "public park."'48 Putting 

aside the dehatc over whether the unimproved portion of Takoma Station is a "public park" as 

defined in thc: federal statute-and WMATA strongly contends that it is not-no Section 4(f) 

analys~s is triggered because this is not a federally funded ~ r 0 j e c t . l ~ ~  Likewise, the lack of federal 

morley rn thc project means that NEPA does not apply. 

As t o  whether the green space should remain untouched, that land use decision has been 

conciderccl by t i le District as part of the Takoma Central District Plan. 

One witness asked why the 1975 environmental impact statement was not included in the 

inlhnn~ition package and questioned the accuracy o f  a statement in that report that there would be 

no parlrlrrg at 'Takoma Station.'" WMATA has determined that the 32 year old environmental 

i~npaet statctnent contains no legally relevant information and that the legal requirements 

appl~cahle tcr that environmental impact statement do not govern this action because of a critical 

dificrencc: again, the lack of federal funding. 

That sanne witness questioned why a certain coust order was not included in the 

intilnnation package. WMATA determined that t h i s  court order did not contain factual 

inli~rrl~ation gennane to the Compact Hearing. Finally, that witness asked why  WMATA 

ignotcd inlihrmi~tion about a "buried stream." To suppost this claim, this witness (prior to the 
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Cor~~pact Hearing) submitted a 1975 document wi th  a proposed conceptual plan (not adopted) 

that had a notation "old stream valley" running, generally, from Takoma Station, across Eastern 

Avenric into Maryland on a course parallel to, and between, Cedar Avenue and Holly Avenue. 

An ""old strcatn valley" and a "buried stream" are t w o  different things. On its face, the notation 

refirs to a topographical condition ("old stream valley") rather than a hydrological condition 

(""huricd stream"). 

WMi-t'TA also points out that there will likely be further consideration of environmental 

conciiltons as part of the District's permitting process. The District's Environmental Policy Act 

of- 1 1)X4J requrres that all District of Columbia agencies consider the environmental impact of  all 

pmpohcd "'msijor actions" before issuing any approvals for them.'5' 

&Yt(i,crlj" I: Zlnclusion and Recommendation: Because this project is not federally funded, there 

are no fedcsal environmental "cross cutting" requirements affecting WMATA transit facilities. 

Envlranmental considerations relating exclusively to the residential housing development will be 

addressed by the District of Columbia. 

0. Transit Oriented Development and Two Car Garages 

'Therc was considerable testimony contending that the plan does not, o r  should not, 

qiiafil) as ""smllart growth" or good transit oriented development because the density is too low 

and the townhomes have two car garages.15* There is no minimum density required for a 

res~cter~ttal development to be a good transit-oriented development. Likewise, transit-oriented 

developt~~ent does not contemplate (at least today) the banishment of the automobile or parking 

garages. To bc sure, WMATA would prefer a more  dense mixed-use development. As noted in 
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Scciian L, above, WMATA would make more money and gain more riders with a matter-of-right 

development. Vet  this project is not being developed in a vacuum. The Takoma Central District 

Plan calls for townhouse development (22-32 dwelling units per acre) at the site. 

Regarding two car garages, WMATA would likewise prefer that every person who 

purcl~ased a townhouse at Takoma Station used public transportation. Yet EYA believes a two- 

car garage option is necessary to market its townhomes. Nevertheless, EYA has agreed with 

WMATA to now offer one-car garages as an option to buyers. This option will truly allow the 

deciston of ctnc versus two car garage to be made b y  the "market." 

For many, however, the two-car garage issue is one of compatibility o f  these townhouses 

with t11c surrounding community,'" an issue which is best handled by the District as part of its 

land use prc7ccss. 

EYA will apply to the District of Columbia Zoning Commission for approval of a 

Planned Unit X3evelopment (PUD). The design of t h e  townhouses will be addressed during the 

PU11 process. Details of the PUD process are available at Title 11, Chapter 24 of the District of 

Columbia Municipal Regulations. The Historic Preservation Review Board (HPRB) and the 

National Capital Planning Commission (NCPC) m u s t  also review and approve the project. 

Uetizils of ttic f IPRB process are available at Title 1 OA of the District of Columbia Municipal 

Regulations. 7'he NCPC review process can also be found at 

www.nc~tc.gov/actions/revievrigrocess.hl. There will be ample opportunity for additional 

puklic input. 

;'i,r~f/ CqoncZusion and Recommendation: Subject to EYA's commitment to offer one- 

garage tawr.rl-tc~mes as an option to purchase, WMATA should approve a plan with a two-car 
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garage optiot-r . 

I).  Alternative Conzmunity Plans 

~ a . i - c h  4, 2006, WMATA conducted a Planning Session inviting community members 

to ""contribute their ideas for the development of t h e  site."154 WMATA committed to present the 

planning session recommendations "at the WMATA Compact I-fearing on the  joint development 

prcycct at this The report of that session is included in the formal record of these 

proceedings and i t  is incorporated by reference in this staff report. That report includes, at 

Appendix D, alternate site plans presented at the March 4,2006 session. 

Of those w h o  discussed the planning session at the Compact Bearing, most urged the 

Board to Ilcerl the "prevailing view"'56 that an alternative with fewer townhouses and separate 

access for h\ip;es and cars be adopted. One view is that WMATA should admit its "error" and 

"start agair~ ant- do i t  right."'57 

'There i s  no question that some feel the community has not been adequately involved in 

thc planning of th is  development, notwithstanding the District's Takoma Central District Plan. 

At the ('olnpact Hearing, Ms. Anita Hairston, from the District's Office of Planning described 

the carlrer prtac.ess as follows: "In order to encourage this type o f  development, in 2002, the 

distr~ct rnit lilted a community planning process for the commercial district located adjacent to the 

Takoma Statir,n. The result of this planning process was the Takorna Central District Plan which 

was -Ibrnlally &opted by the D.C. Council in June 2002."'58 The District's Office of Planning 

cotlttnucs to support the current plan (with the 128-space parking garage) as being consistent 
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wit11 this earlier "community planning process."'59 

It is also probably safe to say a single plan that achieves universal "consensus" among all 

stakeholders is unlikely to be achieved. Whether a "start again" approach could achieve 

so~~sc t l~ inp  closer to a plurality "consensus" than exists today is  an open question. One obvious 

trade off to any "start over" approach is time. 

As noted, the concepts to be discussed at t h e  March 4, 2006 planning session were, 

uItrmalc/y, intended for Board consideration. The plan advocated by Friends of  Takoma Transit 

(the alternate plan that seems to have the strongest-or best organized-community support) 

provides ibr a larger and more bucolic park, preserves more existing trees, increases the number 

of bus bays and locates the residential dwelling units  closer to the rail station. To  accomplish 

this, the Friends o f  Takoma Transit Plan calls for t h e  construction of a steel and concrete 

pedestsiart bridge and parking facility upon which a reduced number of dwelling units (65 

townhouse and loft residences) will be built (along with 10,000 square feet of commercial/retail). 

Snrr-re nl" the ta,wnhouse units would be built on t o p  of the garage. Staff notes that townhouses 

br111t 0t1 tap of a multi-story garage will almost certainly have less value than townhouses built a n  

a strcel, and I f ~ c  pedesbian bridge is a cost not found in other plans. No proposed alternative, 

includlrlg tllrtt advanced by Friends of Takoma Transit, demonstrates how an alternative plan 

%vorrlct provide a "reasonable economic return to WMATA" one of the prerequisites set forth at 

thc t21anning Session. NO proposed alternative, including that advanced by Friends of Takoma 

Transit, corncs with builder, architect, engineer a n d  lender committed to transform pencil on 

paper lo real-world construction. 

~"jfaff Cj~ncZusion and Recommendation: T h e  Board must balance community calls for a 

I I \  t i  \ r I < ~ , I ~  -P, -45 - 
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"star?, aga~n'" approach against the District's recommendation that the currently proposed plan 

confirnn% to the District's earlier "community planning" process that resulted in the creation of  

thc Tskoina Central District Plan. "Starting over" wil l  result in a major delay. The reduced 

del~sity of t11e alternative plans will likely reduce the "reasonable economic return to WMATA." 

Stal'frecornmt=nds that the Board approve the amendment to the Mass Transit Plan as represented 

by the EVA plan. 

Q. Construction Staging 

S o n ~ e  expressed concern that WMATA has  not yet provided a plan for construction 

stagrng.""' "I'fIere will necessarily be noise and temporary disruption on the si te  during 

constrttct~on. iilowever, at this point, before the P U D  and final approval of the development 

plan, rl 15 prerr~ature to prepare a formal maintenance of traffic o r  construction staging plan. The 

S;llrs Agrccr~ l~n t  between WMATA and EYA requires the Developer to submit an Interim 

Parkirlg Plan which "will be managed, maintained and operated so as to minimize inconvenience 

to WMAT.A't; customers and so as to allow WMATA to continue to collect t h e  parking revenues 

dtirtng cctnslrtlction of the WMATA Replacement Facilitie~."'~' EYA has expressly agreed not 

to rnlcr'fcre with WMATA's transit operations at Takoma Station.I6' 

L7taff Chnclusion and Recommendation: Although it is too early to prepare formal staging 

plans, WILII?IPI'A shall enforce the existing contract provisions that prohibit EYA for interfering 

with t ts transit operations during construction. 
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R. Public Art 

So113e ccmumunity members urged WMATA to include public art at Takoma Station by 

pursuing public grant monies.'63 The idea is excellent and WMATA staff commits to working 

with tl~c c o ~ l ~ r ~ ~ u n i t y  to include public art at Takoma Station, subject to the availability of 

funding. 

&Vtulu(f C hnclusion and Recommendation: WMATA staff commits to working with the 

contmunity ro include public art at Takorna Station, subject to the availability of funding. 

S. Affordable . - Housing 

Some asked that affordable housing be provided at the development a t  Takoma Station.'"' 

In late 2006, the District of Columbia passed the Inclusionary Zoning Implementation 

Arncndment o l' 2006. D.C. Code $5  6- 104 1 .O1 e t  seq. The townhome development will be 

subect to tftis new law and its affordable housing requirements. 

&"irulf ( Tc~t~clusion and Recommendation: A new affordable housing law will govern 

dcvcl<~pmetlt c-tl" Takoma Station. 

T'. [,ease versus Sale 

Two witnesses questioned whether WMATA should lease the property, not sell it.l6' 

Altlzough WMATA leases many of its joint development properties, a lease is only appropriate 

whcrc the underlying use is rental, i.e., office, retail  or multi-family residential. Few would buy 

DCNLMC2
Proposed 3



a housc without also owning the land. Of those w h o  might, the value of the property would be 

sirhstantially ctiscounted to account for this odd ownership structure. 

Stuff C7r,nclusion and Recommendation: Leasing land t o  be used for townhouse sales is 

wholly impractical- 

li.  kfotorcycle Parking 

Sornc inquired about motorcycle parking. ' 66 WMATA will continue to provide three 

mcttorcycle parking spaces at Takoma Station. 

1'. k71excar 

Onc tL'ZfneSS asked that a Flex CarIZip Car be made a~ailable. '~'  Four spaces will be 

dect~carcd to I12t ex Car or Zip Car use. As demand dictates, other parking spaces can be dedicated 

to :such usage. 

!.or I ~ L "  reasons set forth in this staff report, and provided the modifications recommended 

herern are actopted by the Board, Staff recommends that the Board approve the amendment to the 

M;tss 'l rltrlslt Pian based on the EYA proposal, with either of the two parking options. 
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V. Public Comments Following Release of the Staff Report, and Responses 

WMATA received 665 comments to the Staff Report, including 563 form postcards,
some with handwritten notations.  Those comments are included in the Appendix and are also
incorporated, in their entirety, in this staff report.  Many of the comments address the same
issues and make the same arguments (some for, but almost all against the proposed transit plan
amendment), as those previously addressed in the staff report.  To the extent these comments
repeat earlier-addressed issues without identifying errors in the staff report or providing germane
alternative analysis based on more than just opinion, they will not be addressed individually. A
few new issues (in italics in the following paragraphs) were raised. Staff responses are given
below.  

1.  The staff report under reported the number of existing bike lockers at the station. This
correctly identifies an error in the staff report. There are now 60 bike lockers at Takoma Station.
Staff is committed to upgrading the facilities at Takoma Station. Rather than 60 bike lockers,
WMATA will commit to the installation of 70 bike lockers.

2. Why did the staff report not record the number of people at the Compact Public Hearing who
opposed the transit plan amendment? Opposition by a majority should be enough for WMATA to
reject the amendment. The staff report includes and incorporates the transcript of the hearing and
all comments. Thus, staff believes the objection is without factual merit. In addition, the
Compact Hearing is not a plebiscite. Rather it is a forum for the identification of issues that need
to be considered in evaluating proposed amendments to system plans. 

3. The chart on Exhibit 6 to the staff report “does not match the markings actually used on the
bus bays.”1  Indeed, the bus bay identified in Exhibit 6 shows Bay E designated for Routes K1
and K2, but the bus bay markings only identify Route K2.  In all other respects Exhibit 6 reflects
the bus bay markings and assignments.  As noted in the staff report, the K2 route was fairly
recently split in to a K2 and K1 route.  Exhibit 6 is accurate; the route identification at the bus
bay needs to be updated, although this, in no respect, changes the analysis in the staff report.   

4. Leave room around the perimeter for road expansion. Staff is not aware of District plans to
expand the size of neighboring roadways. In any case, this issue would be dealt with as part of
the DC Department of Transportation review of the PUD application.

5. Do not narrow Eastern Avenue. As noted in the staff report, the proposed narrowing of
Eastern Avenue is a District of Columbia proposal (related to the Metropolitan Branch Trail) and
not a WMATA proposal.  The staff report merely comments that the Takoma Station project will
be built to suit the District’s requirements.  WMATA has no authority to narrow, or otherwise
alter, the District’s roads.
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6. On-site street parking spaces will be designated as permit only for townhouse guests. The
developer vehemently denies any intention of seeking such a designation, and WMATA would
oppose granting it if sought. As noted above, DC public streets are controlled by the District, and
the determination of parking regulations resides with the District. 

7. The calculations of the width of the “Buffer” are incorrect. As is always the case at this stage
of the process, the plans are conceptual plans and not fully engineered drawings. Staff has
checked the measurement from face of buildings to edge of curb and believes that the 36'
dimension is correct based on the conceptual site plan. 

8. Parking lot is underutilized; use it for commuter parking instead of development and earn the
same amount over time. Establishing parking rates is more of a global issue as can be seen from
current WMATA Board discussions of fare policy. Should the Board decide to increase the
amount of commuter parking and/or raise rates, the same increase in per space parking revenue
could be obtained with or without the new development.

 There are three other sources of comment that deserve particular responses. Due to questions
raised by County Executive Isiah Leggett, staff has concluded that adding pedestrian crossing
signals to the planned traffic signal at the entrance to the bus station would enhance pedestrian
access to the station, as would an additional crosswalk just west of the bus entrance. Staff has
also committed to an intensive review of signage when sign plans are produced, to inform both
drivers and pedestrians of the proper drop-off locations and pedestrian crossings.

The City of Takoma Park submitted a resolution and statement opposing the amendment. Many
of the points reiterated past opposition or presented opinions already covered in the staff report.
Responses to other points are as follows. Staff believes that the conceptual plans do meet the
Takoma Central District Plan for parking replacement and handicapped access, and that the plan
does provide good handicapped access to the Station. The Central District Plan calls for a 1:1
parking replacement, and staff is recommending that the Board adopt a 1:1 replacement. The
planned handicapped drop off in the garage provides a mostly undercover drop off point away
from traffic flow where handicapped patrons can safely disembark and follow a sidewalk directly
to the station elevator without crossing any vehicular traffic. When fully engineered plans are
developed, WMATA’s normal process includes review of those plans for compliance with
details of handicapped requirements, one example of which would be proper grades for paths. 

The City also asserts that WMATA should have determined the land area and configuration of
the transit facilities first, before offering the property.  This assertion is somewhat consistent
with a recent recommendation of the WMATA- sponsored Joint Development Task Force. 
However the Task Force recommendation focused on the positive benefits to the project if
WMATA identified its needs earlier in the process, rather than later. The Task Force
recommendations also suggest having the developer be a active participant  in the determination
of transit operation needs. Ultimately, these recommendations were accomplished through the
extensive site plan review process for the Takoma Station project.  However the determination of
needs does not translate to a pre-determination of land area. Rather, WMATA does determine
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Office of Real Estate, WMATA.  
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the nature and quantity of transit facilities and has criteria for those facilities (length of bus bays
would be one example). When summed, one could determine a rough idea of size but that would
change depending on layout. The ultimate plan also includes input from the jurisdiction.
The City also asserts that WMATA abdicates its responsibilities because some decisions are
made as part of the land use approval process in the relevant jurisdiction. This is not true.
WMATA does not control local land use approvals, but if a jurisdiction were to require changes
that WMATA believed were unworkable or undesirable, WMATA does not have to agree and
can terminate the transaction. This rarely if ever happens because WMATA works
collaboratively with local governments to achieve desirable results. 

Lastly, Mr. David Paris responded to the 48-page (double space) Staff Report with a 51-page
(single space) rebuttal. Given the length and detail of his rebuttal, staff believes he merits an
individual response.  

Although adding some factual background, some relevant, some not, this rebuttal focuses on the
same general issues raised at the Compact Hearing and in the Staff Report.   For example, Mr.
Paris finds reference in WMATA Board minutes to a “park buffer” and argues this reference is
the same thing as the citizen plan’s advocacy of an “urban park.”  But no fair reading of the
WMATA Board minutes from 1974 shows any unequivocal commitment by WMATA to create
a park—or anything—in perpetuity.  There are no pledges by WMATA, as Mr. Paris insists that
it would “maintain” a park, and, therefore, no such representations upon which anyone could
reasonably rely to create an estoppel argument.  And, as noted earlier, and not as easily
dismissed as some might wish, WMATA’s lack of legal authority to operate public parks is
relevant and dispositive.  

Indeed, the crux of the debate in 1974 was how to configure the land after WMATA’s planned
450-space parking garage (the purpose for its original land acquisition) was voted down.  In
1974, the Board approved a transit station site plan.  In 2007, the Board may amend that transit
station site plan, should it choose to do so, after public hearing.  

To the extent Mr. Paris believes WMATA had some obligation to provide a dedicated
community park because construction through Jessup Blair Park, Mr. Paris is missing a key part
of the factual record.  WMATA agreed, as part of a December 24, 1973 Consent Order in North
Takoma Park Citizens’ Association v. Brinegar, Civil Action No. 73-1040 to exchange property
with the Maryland National Capital Park and Planning (—NCPPC) to address the taking of park
land at Jessup Blair Park.  Indeed, because, in part, —NCPPC complained that the parcels
described in the Court’s order were “very small and would have limited park and recreational
potential,”2 WMATA agreed with —NCPPC (by formal written agreement) to grant —NCPPC
“a permanent surface easement containing .77 acre, more or less, with perpetual skylight for the
purpose of constructing and maintaining a public park…..”3  In a mid 1990's relocation of that
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easement, and in a relocation being negotiated now in Silver Spring, WMATA in each case
accomplished the dedication by a formal written document. WMATA does not dedicate land by
oral pledges. 

With respect to WMATA’s assessment of future transit needs, Mr. Paris argues that ‘[i]t is
impossible to evaluate WMATA’s untransparent determination of future Takoma Station needs”
because the community did not have “sufficient information available permit analysis of how
WMATA has determined future transportation needs.”  This argument lacks merit.  The record
in this matter contains the Regional Bus Study—WMATA’s key planning document for short
and long term bus planning—and the Staff Report publicly documents staff’s determination of
future needs.   

To argue, as Mr. Paris does, that WMATA failed to consider future explosive growth at White
Oak—a location closer, and far more accessible, to Silver Spring, Greenbelt and
Glenmont—than to Takoma, makes no sense.   Mr. Paris offers no cogent alternative long-term
planning vision for Takoma Station and certainly not one that supports an argument that the “ten
plus four” bus bay configuration could not handle substantially increased bus passenger volume. 
His insistence that WMATA must provide “direct services” to Takoma Station and should never
use the Silver Spring or Fort Totten (or other) transit facilities for bus planning both misstates
WMATA’s transit planning—it does not plan on redirecting any existing services to other
stations—and asks for a rigid planning matrix for future bus services.  

Mr. Paris  argues that WMATA has a legal obligation to “solicit public comment” before
“engaging in the significant act of signing the contract.”.  He also argues that the WMATA
Board decision can somehow bind the District of Columbia during the PUD process.  In both
cases , Mr. Paris’s assertions are incorrect, the WMATA Board decisions are not binding to the
District of Columbia in its PUD deliberations.
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NOTES 

1.  WMATh Compact, Section 2 (codified at Maryland Annotated Code, Transportation Article, 
Section 10-204). 

2. ld. at Section 12(d). 

3. & Ilistriet of Columbia Office of Zoning, Zoning Map (dcoz.org/ info1 map 
/z111ap4_-pdf:shtm). A summary of the zoning districts may be found at 
dco~.dcgov.or~infoldistricts.shtm. 

5. Zachaiy M. Schrag, The Great Society Subway: A History of the Washington Metro (2006) at 
161. 

6. March 1. 1 97  1 Memorandum from Staff to  Montgomery County Planning Board. 

7. 197 1 C;lenl-tlont Route Compact Hearing staff report. 

9. W MAT/\ IS governed by a Board, consisting of two voting members each from the District, 
Maryland attrl Virginia. Each jurisdiction also appoints two alternate directors who vote only in 
the absence of* the voting member. WMATA Compact, Section 5. 

10 WMATA Board Minutes, September 16, 197 1.  The minutes were amended at the October 
17, 197 1 mcetlng to provide that additional parking would be determined during a 3 year test 
period cctmmencing with the opening of the Takoma Park [sic] Station." WMATA Board 
h/lttluteb, October 7, 1971. 

1 I .  W MAT,% Resolution 71-20, approved by WMATA's Board on October 7, 1973. 

12. SpeciI7cul fy, the Montgomery County Council's Committee on Takoma Park Metro Station 
Site &rote tltat the objective should be to reduce t h e  use of automobiles at the Metro station. 
Con~rt~utcr parking, it was believed, would only serve the 350 riders who used the parking lot. 
""(bpcntng d ~ c  parking lot to commuters will keep persons who would have a much more frequent 
tur~lover tiom using the lot. Seventy percent of the persons who will use the subway will come 
by bus iind ahout 90% will come by bus or foot. Consequently, the station can be well served 
wttlront perrl-ti tting commuter parking." 

13. Novernlscr 7, 1973 memorandum from Mr. Graham to WMATA's Chairman and Board of 
Direckcrrs, 

14, WMA7"i-a Board Minutes, December 20, 1973.  
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15. The 1974 d r a f t  site plan, which later became known as the "staff plan" is attached hereto as 
Exhibit 1.  

16. May 29, 1974 Memorandum from Jackson Graham, WMATA's General Manager to 
WMATA's Board. 

17. The "citizen's plan" was prepared by Ms. Francis Phipps (and perhaps others). A copy is 
attachcd hereto as Exhibit 2. 

1 8. WMATA Board Minutes, June 20, 1974. 

20, id. Ms. Garrett, the advocate of the "citizen plan" was an alternate director and, therefore, 
could not vole. 

2 1 .  WMATA Board Minutes, June 27, 1974. 

24. WMATA Board Minutes, June 12,1975. 

25, f;x hibit 3 i s  a 1 98 1 photograph of Takoma Station showing the original parking 
configuration. 

26, The restriping was done prior to the Takoma Central District Plan and the Transportation 
Study, discussed below, both of which assessed Takoma Station at its current capacity. 

27, iC;"TA Circular 5010.1C-Appendix,'7/2. 

28. WNATA Joint Development Policies and Guidelines, 5 1 .O. 

29, !;TI"\ Circular 5010.lC-Appendix, 73. 

32, bVMATA Resolution #2000-50. 

34, WNAII"A Resolution #2005-50. 

35, WMATA Resolution #2003- 17 
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37. WMATA Resolution #2002-44. 

38, April 25, I968 Memorandum from Albert J. Roohr to Files. 

39. March 25 ,  197 1 Letter from the Mayor of Takoma Park, Maryland to Carlton Sickles, 
WMAT,4 Board member. 

40. Scpternber 30, 1999 Proposal of EYA Development, Inc. 

43. [>avid Schneider, "Common Ground: A Case Study of InJill Development and C o m m u n i ~  
CoPrlfic,t in Takoma, DC. (hereinafter "Common Ground"). 

44. fir. : "Housing coming to Metro property ", Takorna Gazette (June 22,2005) 
('%~atPnns Barctn, president of the preservation group Historic Takoma, said there was an 
untlcrstanding between the community and WMATA in the early 1970's when the agency used 
etntncnt donlain t o  secure the property, that it would remain as green space."); Letter dated 
March 9,2f)(f0 from David & Jillian Minton to t h e  Hon. Anthony A. Williams ("First, in 1974 
WMATA and 'Takoma Park entered into an agreement that this land was to be used as a park 
bulttr hcnccforth."); Letter dated March 9,2000 from Hon. Derick P. Berlage, Councilrnember 
to Richard White, General Manager ("I have received numerous letters from constituents who arc 
very concerned about potential development on t h i s  property . . . . In particular, it is imperative 
MIMATA address the assertions the original development approvals for the station required the 
properly in question be maintained as green space."). 

45 C"rtu~~cil ol" the District of Columbia Report dated June 4, 2002 re: PR-6 14, "Takoma Central 
Drcirrrcr Plan Approval Resolution of 2002." 

46, Takort~a Central District Plan at 1 

50, id at .3"1 All 5 "priority" sites are described a s  having the advantage o f  being owned or 
contrt.tllcd by a single owner or developer and being "relatively unconstrained." 
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52. Id. at 43; s e e  also id. at 5 1 ("It is imperative that the Metro site continues to serve transit 
necds frrst, md the revitalization goal of the community second."); id. ("Easy, safe and direct 
station access for pedestrians, bicyclists, vehicles and buses should be accommodated first."); id 
at 39 ("'Redeb elopment planning must recognize that  the primary function of the Metro station 
site is to provide transit services. Secondary functions accommodating the needs of the local 
business comn~unity or potential new development must be designed in a manner that continues 
to support current and future transit needs at the station."). 

54, zit. 

56, Id. at 39. 

6 t . Leg # PIP I 4-06 14. The approval came over substantial cornrnunity opposition: "In April 
12002 1, 'Takctn~a DC's Advisory Neighborhood Commission voted 5 to 1 against endorsing the 
plat1 acxi sent the DC City Council a petition with 700 signatures urging its rejection until a 
cott~prelsenstve traffic study was completed. A f e w  weeks later the Takoma Park City Council 
votcct t o  support the ANC's decision." Common Ground (see fn. 32, above). 

63. Transpca~tation Study, Table 25. 

64. Iurlc 20, 2005 Sales Agreement, §4.02(D). 

68. f3or a discussion of the planning workshop, see Section 111, Part P (Alternative Community 
PJ;tr~s"]. 
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69, The rccctrd also includes the hearing notice and all documents referenced in the notice o f  
hearing. 

70. @ note 44. F o r  illustrations of testimony on this issue, see Testimony of Ruth Foster at 
136-37. 

7 1 ,  Letter dated April  12,2000 from Susan Silber, Esq., Corporation Counsel, City of Takoma 
Park, Marylilrrgt and Richard O'Connor, Counsel, Historic Takoma to Cheryl Burke, Esq., 
Gcncral Goiinscl of WMATA. 

74, "An action m a y  not be brought . . . upon a contract or sale of real estate, o f  any interest in or 
concerning i t  . . . unless the agreement upon which the action is brought, or a memorandum or 
note thereof, is in writing, which need not state the consideration and signed by the party to be  
charged therewith o r  a person authorized by him." D.C. Code Sec. 28-3502. In. addition, 
promises by a landowner that impair its right to later  transfer property-known as "restraints upon 
a1icnahility""zarc disfavored. See, e.a., Julian v. Christopher, 320 Md. 1,7, 575  A.2d 735 
( 1  VlO)("Traditional property rules favor the free a n d  unrestricted right to alientate interests in 
properly ,'"). 

75. WMATA Cornpact, Section 2 (emphasis added). 

76. ld. at Sccgion 12 (emphasis added). 

77. 'I'estitnony of Mayor Porter, Transcript at 24. 

78, Tcstirntrrry of Councilmember Williams, Transcript at 45. 

79, rcstir~~ony of Mr. (now Senator) Raskin, Transcript at 93. 

80. Kegior~:rli C3lrs Study ("RBS") at 2. 

8 1 .  Rf3S, Firzsf Report at 43. 

82. Burearr o f f  "ensus website: (census.govlpopulation/cencountsldc/190090.txt and 
qutckjBc~~.census.gov/qfd/states/ll000.html). 

83. Metrrjpolitan Washington Council of Governments, "Growth Trends: Cooperative 
Forecasting tn the Washington Region" ("Growth Trends") (Fall 2006) at 5.  

84. C'lty of'1"akoma Park Library website : 
11ttp:~lw~~w ,~Ci~~ftakomapark.org/library/reference/demographics/index.html 
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87. Lipman, Frizzell & Mitchell, LLC ("LFM") Appraisal at 8. 

88. D.C. Murt. Regs.  Title 10, Section 1500.1. 

89. RRS, FintrX Operating Plan, at 79. 

94. IZBS, IaciX ities Technical Memorandum, at 1 9. 

95. Thc Ncl?;or~,/Nygaard study, commissioned b y  the City of Takoma Park, Maryland observes 
that "Takoma Metro's existing nine bus bays currently provide sufficient capacity for active 
veh~cle pick-up/drop-offs" although it observes "that buses do not have sufficient layover space." 
Talroma Starion Redevelopment Plan: An Analysis of Transportation Elements and the Impact on 
Trartst t User\"" (hereinafter, "Nelson/Nygard") at 1 2. 

96. My way of" specific example, at the present time, at the Pentagon transit center, WMATA 
accr,mmodate~ 12 trips in the PM peak hour, or a n  average of a five minute headways, at two 
baycl ;it the Pentagon, U-5 (Routes 7A,B,C,D,E,F,H,P) and U-6 (Routes 7W,X). Layover is taken 
in a qtosagc lane, four of  which are proposed at Takoma. 

97, RHS, f;inal Report, at 34. 

100, Bot11 ftrde On's "Campus Connector" (Route 127) and Montgomery College's free campus 
shuttle oper;ttc through Silver Spring, not Takoma. (http://www.montgomerycollege.edu/~naps/). 

1 02.. Chesapeake Bay Foundation Report, "Building Healthier Neighborhoods with Metrorail: 
Retl-irnking Parking Policies" at 4. 

103. WMA"Tl"c. Joint Development Policies and Guidelines, Section 1.0. 
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2 03. fikorna cer?.tral District Plan at 34. 

105. , ~ ~ s t i r n o n y  of MS. Silber, Transcript a t  64; Testimony of Ms. Ludlow, Transcript 
at 70; Testimony of Mr. Grimes, Transcript at 128; Testimony of Mr. French, Transcript at 182.. 

107. , ~ ~ s t i r n o n y  of Ms. Napier, Transcript a t  103; Testimony of Mr. Ulibarri, 
Transcript at 143 (a "maze of driveways" limits pedestrian access); Testimony of Ms. Cassidy, 
Trartscript at I 93. 

108. , -restirnony of Mayor Porter, Transcript at ; Testimony of Ms. Austin-Lane, 
Transcrrpt at 42; Testimony of Ms. Wheeler, Transcript at 87; Testimony of Sen. Raskin, 
Transcript at 944; Testimony of Mr. Silverstone, Transcript at 120 (requesting 50 new bicycle 
racks); Testimony o f  Mr. Greenberg at 192. 

1 09, For an illustration, see www.josta.de. 

1 10. - Scc Written comments of Takoma Park, Maryland at 3. 

1 1 1 ,  ('cntral il)istrict Plan at 52. 

112, wri t ten  comments of Mr. Silverstone; Written comments of Ms. Green. 

I I ? .  ~ e s t i r n o n y  of Ms. Austin-Lane, Transcript at 42. 

1 14. Qnc: wlfncss criticized the Wells traffic figures as "downright absurd" and "not believable" 
hccausc that witness felt this undercounted the number of adult residents of the Takoma Station 
project wtlo wa3uld drive to work. See Testimony of Mr. Feiden, Transcript at  23  1-32. But the 
Wclis study did purport to count all residents of the Takoma Station project who would drive 
to work, 'The 2 3  morning "peak hour" projected trips were only those projected to occur during 
thc "vck l ~ ~ > ~ ~ ~ "  from 7:45 am to 8:45 am. Others could, and likely would, leave (and return) at 
othcr times. 

I 15. Wells & ~ ~ s o c i a t e s ,  "Takoma Metro Joint Development Transportation Impact Study 
Wrrshington, t ) ,~. "  at page 26. 

1 I h, Set Wrllten comments of Ms. Wheeler; the development referred to in Ms. Wheeler's 
tcstlniGy i s  to, in the appraisal prepared by the City of Takoma park, Maryland, as a 
"hcalthv alllct~~nt of new in-fill transportation oriented residential development" occurring in a 
bbgcncl-;lly mature'' neighborhood. LFM Appraisal at 8. 

1 1 7, Wells & ~ ~ s o c i a t e s  Traffic Study at 23 

I 18. "*TTIC impact o f  the project on the surrounding area and the operation of city services and 
facrlrties sllall not be found to be unacceptable, but  shall instead be found to be either favorable, 
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capablt. of b ~ i 1 - t ~  mitigated, or acceptable given the quality of public benefits in the project." 
D.C. Mun. IXegs., Title 1 1, 3 1 1-2403.3. 

1 19. Testiln(tny of Ms. Vidutis, Transcript at 122. 

120, Takoma Centra l  District Plan at 48. 

121. Id. at42-3, 7. 

122. Id. at 29. 

124 Ph bevy witnesses complained that the sales price was too low because it  was less than 
two clays of WMATA'S  operating expenses (see, e.g., Testimony of Comm. Wheeler, Transcript 
at 129; Testin~ony of Mr. Grimes, Transcript at 129; Testimony of Ms. Labovitz, Transcript at 
163). 'This i s  classic "red herring" argument. There is no logical connection between real 
estatch fair tllarket value and WMATA's $1.2 billion annual operating budget. 

120 "fhc hl-rw of the  proposed amendment is attached as Exhibit 13. It remains subject to 
Wi'\iIA"TA Rctnrd approval. 

130, C)crobcr I 1,2006 Memorandum of Susan Silber, Esq. to WMATA's Board of Directors at 
5 (""Si lhcr Memorandum"). 

13 I .  The Boot~rry, Znc. v. WMATA, 236 F. Supp. 794,  800 (D.D.C. 1971). 

133, 1;rrst r\tncndment, at paragraph 6. The original sales agreement provided that "[tlhe sole 
authoraty within WMATA to determine if the WMATA Replacement Facilities as  contemplated 
by tlzc ('oncept plan, including the proposed parking reduction, will be acceptable rests with 
UIMR*T A's f-lctard of Directors and may only be exercised after consideration of public comment 
at Ihc WMA r A  Compact Hearing." Sales Agreement at 4.02G. 

DCNLMC2
Proposed 3



137. ""MIMA"1'A is aggressively reducing emissions from its bus  fleet. Its strategies include 
purchasirrg C'NC buses as well as deploying passive regenerative diesel particulate filters (DPF's) 
on diercl buses a n d  using ultra-low sulfur diesel (ULSD) fuel." Chandler, Eberts & Melendez, 
Wushi~lgton hdcr:ftvopolitan Area Transit Authority: Compressed Natural Gas Transit Bus 
Evulucrtiotz, National Renewable Energy Laboratory (April, 2006) at 3. "Beyond the order o f  250 
CNC; buses, WMATA's  next planned acquisitions are 'clean diesel7 buses (diesel buses with 
advanced cnllssion control technologies fueled with USDL) and diesel hybrid electric buses." Id. 
at 4, 

138. Silbcr Memorandum at 8. 

139, t:nvironnsental Evaluation at 16 (emphasis added) 

140. NOW COCIZ fied as 49 U.S.C. $303 (yet still known by its original designation as Section 4(f9 
of the USDCW Act of 1966) Section 4(t) applies t o  federally funded projects "which requires the 
use of any publicly owned land from a public park, recreation area, or wildlife and waterfowl 
refuge oL'natlonal, State, or local significance as determined by the Federal, State, or local 
ollicclls having jurisdiction thereof, or any land from an historic site of national, State, or local 
significcznec as so determined by such officials unless (1) there is no feasible and  prudent 
alternative io  title use of such Land, and (2) such program includes all possible planning to 
n1intr11t;le ham to such park, recreational area, wildlife and waterfowl refuge, o r  historic site 
resultttrg from such use." 

141. Sllber Memorandum at 8. 

144. - Scc Tcsti nlony of Ms. Hairston, Office of Planning, Transcript at 77-83. 

145. 'l'cstimort y of Mayor Porter, Transcript at 23. 

147, Testimony of Ah. Silvernlan, Transcript at 208- 10. 

1.18. I";ec note 139. 

1 49. 1?1'1"1 Circular 50 10.1 C-Appendix, paragraph 10 defines what federal "cross-cutting" 
reilrtlrerncnts apply to joint development projects: M e r e  "there is no federal assistance for new 
improtctlicnth'* then the only "cross-cutting" requirements are certain non-discrimination, 
ct~nll~ct of' rxnt~rest and debarment provisions. However, "[ilf the construction of improvements 
is also I'cdcrail assisted" then numerous federal "cross cutting" requirements are triggered, 
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including the National Environmental Policy Act o f  1969 ("NEPA") and other federal 
environtnentaf provisions. 

150. Testimony of Mr. Turner, Transcript at 200-202. 

1 5 1 . I).<', C'ode 9 8- 109.0 1 et seq. A "major action" means "any action that costs over 
$1,000,000 and that may have a significant impact on the environment ...." D.C. Code 58- 109.02. 

152. & Testimony of Mr. Ulibarri, Transcript at 142; Testimony of Ms. Schoenman, Transcript 
at I 5 1; T ~ s t i c n ~ n y  of  Ms. Labovitz, Transcript at 1 64-65. 

1 53. @ Tcst imony of Commissioner Green, Transcript at 75. 

154. Mccting Notice, Appendix B to Takoma Metrorail Station Community Planning 
Session. 

156. & Testimony of Ms. Simpson, Transcript at 159; written comments o f  Commissioner 
Wheeler; writ ten comments of Mr. Ulibarri. 

157. @ Testimony of Mr. Goldstein, Transcript at 163; Testimony of Councilmember Austin- 
Lane. Transcript at 42 ("The proposal before you is not the right fit for this space. And 1 hope 
that Mcrro can move on."). 

15%. & Testimony of Ms. Hairston, Transcript at 78. 

160, Testimony of Mr. Ulibarri, Transcript at 143; Testimony of Mr. French, 
Tran\crtpt at X 83-84. 

1 6 1 . Joint I3cvelopment Sales Agreement at Section 16.01. 

162. fd at Section 11.02. 

163. Testimony of Ms. Napier, Transcript at 102. 

164. Testimony of Ms. Cort, Transcript a t  100; Testimony of Ms. Jones-Napier, 
Tr-itnscript at  1 02; Written comments of Ms. Allen; Written comments of Ms. Green. 

165. ., Testimony of Sen. Raskin, Transcript at 95; Testimony of Ms. Silver, Transcript 
at 64. 

166. . , Written comments of Ms. Chaker. 

1 67. % Writ ten comments of Ms. Lynch. 
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EXHIBITS 

I ""Staff Plan"" 

2 ""Citizen f31an" 

3 198 1 Photograph 

4 Map of tkisting Bus Services 

5 Proposed New Routes 

6 1:xisting L'ftls Bays 

7 Silvcr Spring Transit Center 

8 'Tako~na-Iaangley Transit Center 

9 Al?i"\I)rcrp-Clff Plan 

1 0 I'edcstrt an Access 

1 I Mctn,pol irnn Branch Trail 

1 2 Wcstcrn E jntrance Study 

13 Proposcd Frrst Amendment to Sales Agreement 
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FIRST AMENDMENT TO JOINT DEVELOPMENT SALES AGREEMENT 

 
 THIS FIRST AMENDMENT TO JOINT DEVELOPMENT SALES AGREEMENT 

("First Amendment"), dated as of the 1st  day of August, 2007 (the "Amendment Effective 
Date"), is made by and between WASHINGTON METROPOLITAN AREA TRANSIT 
AUTHORITY, a regional body, corporate and politic, organized pursuant to Public Law 89-774, 
80 Stat. 1324; Maryland Acts of General Assembly, Chapter 869-1965; Virginia Acts of 
Assembly, Chapter 2-1966; and Resolution of D.C. Board of Commissioners adopted 
November 15, 1966; having its principal office and place of business at 600 Fifth Street, NW, 
Washington, D.C. 20001 (hereinafter, "WMATA"), and TAKOMA METRO ASSOCIATES 
LIMITED PARTNERSHIP, a Maryland limited partnership, having an office and place of 
business at c/o EYA, LLC, 4800 Hampden Lane, Suite 300, Bethesda, Maryland 20814 
(hereinafter, "Developer"). 
 

 WHEREAS, WMATA and Developer entered into a Joint Development Sales 
Agreement dated as of June 20, 2005 ("Sales Agreement"); and 
 

 WHEREAS, the parties wish to amend the Sales Agreement in order to provide for 
additional options with respect to the WMATA Replacement Facilities and also to account for 
developments that have occurred since June, 2005, including the October, 2006 WMATA 
Compact Hearing. 
 

 NOW, THEREFORE, for and in consideration of the agreements, terms, covenants and 
conditions hereinafter set forth, the parties agree as follows: 

1. All capitalized terms in this First Amendment to Joint Development Sales 
Agreement shall have the same meaning used in the Sales Agreement, unless the context clearly 
requires otherwise. 

2. In light of community comments regarding the WMATA Replacement Facilities, 
the parties have modified the Concept Plan and presented at the WMATA Compact Hearing, two 
alternative site plans.  The first Concept Plan (the “Surface Parking Proposal”) provides for 74 
parking spaces and at least 70 bike lockers (either similar to the bike lockers which currently 
exist on the WMATA surface parking lot or such other type of bike lockers as may be agreed 
upon by WMATA and the Developer) and racks to accommodate at least 50 bicycles on the 
WMATA Reserved Area.  In addition, if the WMATA Board of Directors adopts the Surface 
Parking Proposal, then in that event, Developer agrees that it shall submit the site plan attached 
as Exhibit A (with the surface parking configuration) for Project Approval which includes an 
area in the surface parking lot designated for ADA drop-off and pick-up; 36 street parking spaces 
on the Property and 19 street (off property) parking spaces, and pedestrian barriers at the traffic 
circle and in the bus bay median, bus bay and layover areas (and capacity) all as depicted in 
Exhibit A.  Spaces marked Kiss & Ride will be signed so as to only permit their use for pick-up 
and drop-off; taxi spaces will be restricted to licensed taxis; and handicapped spaces will be 
restricted to vehicles displaying appropriate license tags or permits for disabled persons in 
accordance with law. 

Attachment B
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3. The second Concept Plan (the "Parking Garage Proposal") provides for 
approximately 121 parking spaces, including [one space] to serve as a "Kiss & Ride" drop-
off/pick-up location restricted for use by vehicles displaying appropriate license tags or permits 
for disabled persons, and at least 70 bike lockers (either similar to the bike lockers which 
currently exist on the WMATA Parking Lot or such other type of bike lockers as may be agreed 
upon by WMATA and the Developer) and racks to accommodate at least 50 bicycles, on the 
WMATA Reserved Area in a structured parking garage which will constitute the WMATA 
Parking Lot in lieu of the surface parking facility.  In addition, if the WMATA Board of 
Directors adopts the Parking Garage Proposal, then in that event, Developer agrees that it shall 
submit the site plan attached as Exhibit A (with the parking garage configuration) for Project 
Approval which includes 36 street parking spaces on the Property and 19 street (off property) 
parking spaces, an area in the parking garage designated for ADA drop-off and pick-up, 
pedestrian barriers at the bus bay median and traffic circle; bus bay and layover areas (and 
capacity), all as depicted in Exhibit A.  Spaces marked Kiss & Ride will be signed so as to only 
permit their use for pick-up and drop-off; taxi spaces will be restricted to licensed taxis; and 
handicapped spaces will be restricted to vehicles displaying appropriate license tags or permits 
for disabled persons in accordance with law. 

4. Both alternative Concept Plans described in Exhibits A (which shows both garage 
and surface parking configurations) have been reviewed and approved by WMATA’s bus 
operations personnel for approval of the bus facilities for present and projected future bus transit 
needs.  WMATA's execution of this First Amendment constitutes WMATA's approval of the 
"final" Concept Plan attached hereto as Exhibit A as provided in Section 4.02.D. of the Sales 
Agreement, except that the Interim Parking Plan shall be provided as required in this First 
Amendment and except that the slope in the area of the handicapped spaces in the proposed 
parking garage shall not exceed two percent (2%.) Developer agrees to offer buyers an option for 
a one car garage. 

5. Developer shall consult with WMATA during the PUD process with respect to its 
intentions regarding the Interim Parking Plan.  The Interim Parking Plan shall set forth the 
precise location of the temporary parking on the Property and the number of parking spaces to be 
provided during construction of the WMATA Replacement Facilities, and shall set forth the 
manner in which temporary parking will be managed, maintained and operated so as to minimize 
inconvenience to WMATA’s customers and so as to allow WMATA to continue to collect the 
parking revenues during construction of the WMATA Replacement Facilities.  The Interim 
Parking Plan, shall be subject to WMATA’s prior written approval, which shall not be 
unreasonably withheld, conditioned or delayed.  Prior to taking any existing parking facilities out 
of service, Developer shall implement the relevant provisions of the Interim Parking Plan.  
Developer shall provide WMATA with a proposed Interim Parking Plan not later than 45 days 
prior to Closing and the existence of a mutually-agreeable Interim Parking Plan shall remain a 
condition of closing pursuant to Section 9.02 of the Agreement. 

6. Nothing in this First Amendment is intended to limit or restrict the WMATA 
Board of Directors' discretion at the Compact Hearing, or WMATA's right to review the 
WMATA Replacement Facilities Construction Drawings in accordance with the Sales 
Agreement.  The Board may adopt one or the other of the Surface Parking Proposal or the 
Garage Parking Proposal, some hybrid of the two, any other proposal, either proposed by the 
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public or conceived by the Board or the Developer, or it may elect to leave the WMATA 
Facilities in their “as is” condition.  The final approval, if any, by WMATA’s Board of Directors 
of either the Surface Parking Proposal or the Garage Parking Proposal, after conducting the 
Compact Hearing and consideration of additional public comment and staff reports, shall 
constitute an "approval" by the WMATA Board of Directors under the Sales Agreement, 
including, without limitation Section 4.02.G.  If the Board does not approve either Concept Plan 
proposed by Developer or approves a Concept Plan different than either the Surface Parking 
Proposal or the Garage Parking Proposal which is not acceptable to the Developer, then such 
action shall constitute a "disapproval" by the WMATA Board of Directors under the Sales 
Agreement, including Section 4.02.G. ("Compact Hearing Disapproval"). 

7. Section 4.02.C. of the Sales Agreement is amended as follows: (i) delete the first 
sentence thereof in its entirety and replace it with the following:  “This Agreement is subject to, 
and contingent upon, obtaining FTA Approval; (ii) delete each reference to "Effective Date" and 
replace with "Compact Hearing Approval Date;" and (iii) add at the end of the third sentence of 
said Section 4.02.C. the following clause:  ", in which event the Security Deposit and the Option 
Fee (including any portions which were previously disbursed to WMATA) shall be refunded to 
the Developer." 

8. Section 4.02.G. of the Sales Agreement is amended as follows: delete each 
reference to "Effective Date" and replace with "March 31, 2007."  In the definition of “Extension 
Period” in Section 21,01 of the Sales Agreement, the term “Effective Date” is hereby replaced by 
“Compact Hearing Approval Date.” 

9. Section 2.01 of the Sales Agreement is hereby amended by labeling the entire 
language existing under Section 2.01 as paragraph A. – Base Purchase Price, and by deleting the 
first paragraph thereof in its entirety and inserting the following text in lieu thereof: 
 

A. Base Purchase Price.  The base Purchase Price (the "Base Purchase 
Price") shall be the greater of (i) Seven Million Three Hundred Fifty Thousand Dollars 
($7,350,000.00), or (ii) One Hundred Five Thousand Dollars ($105,000) multiplied by 
the number of Market Rate Townhomes approved for development on the Property.  The 
Base Purchase Price shall be subject to adjustment as hereinafter set forth and post-
closing adjustment through the escrow and disbursal process set forth in Section 2.02.  
The Base Purchase Price shall be adjusted at Closing such that the portion of the 
Purchase Price defined in Section 2.02 as the "Minimum Purchase Price" shall be 
increased by the CPI Escalation.  The CPI Escalation Factor shall be determined by 
comparing (A) the Revised Consumer Price Index for All Urban Consumers, 
(Nov.1996=100 Base Year), All Items, Washington-Baltimore, D.C.-MD-VA-WV 
Metropolitan Area (CPI-U) as published by the Bureau of Labor Statistics of the United 
States Department of Labor (herein referred to as the "Index"), which is the last Index 
published for the bi-monthly reporting period immediately preceding the scheduled date 
of Closing (the "Adjustment Index"), to (B) the last Index published for the bi-monthly 
reporting period that immediately follows the Compact Hearing Approval Date (the 
"Beginning Index").  If the Adjustment Index has increased over the Beginning Index, 
then the CPI Escalation Factor shall be a fraction whose numerator is the Adjustment 
Index minus the Beginning Index and whose denominator is the Beginning Index. 
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For purposes of illustration only, if the Adjustment Index were 135.5 and the 

Beginning Index were 124, then, at Closing, Developer is obligated to tender the Base 
Purchase Price, plus an additional amount equal to $2,500,000 multiplied by 0.0927 
(135.5-124/124). 

 

10. Section 2.01 of the Sales Agreement is hereby further amended by inserting the 
following text as paragraph B. under said Section 2.01: 

B. Garage Contribution.  If the WMATA Board of Directors adopts the 
Parking Garage Proposal, then Developer shall pay, as additional consideration due and 
payable at Closing (and only to the extent that Closing occurs under the Sales 
Agreement), an additional Seven Hundred Fifteen Thousand Dollars ($715,000) (the 
"Garage Contribution").  If the WMATA Board of Directors adopts the Surface Parking 
Proposal, then the Developer has no obligation to pay the Garage Contribution or any 
other additional consideration to WMATA.  The Garage Contribution is not part of, but is 
in addition to, the Base Purchase Price.  The sum of the Base Purchase Price plus the 
Garage Contribution is referred to herein as the "Purchase Price." 

11. The definition of "Construction Costs" is deleted in its entirety and replaced with 
the following: 

"Construction Costs" means the “Construction Costs” as itemized (and excluded) in 
Exhibit B to this First Amendment. 

12. Section 2.02 of the Sales Agreement is hereby amended by deleting the text of 
this Section in its entirety and inserting the following text in lieu thereof: 

Section 2.02 Payment of Purchase Price 

A. Payment of Minimum Purchase Price at Closing and Escrow of 
Remaining Purchase Price. 

At Closing, the Purchase Price, as adjusted as shown on the Settlement Statement 
as executed by WMATA and the Developer pursuant to Section 9.07 hereof, will be 
delivered by Developer, by certified check, cashier's check, or wire transfer of current 
funds in U.S. Dollars, to the account of the Settlement Agent.  Upon recordation of the 
Deed (as defined in Section 9.06 hereof), the Settlement Agent shall disburse to 
WMATA the non-refundable amount of Two Million Five Hundred Thousand Dollars 
($2,500,000.00) (the "Minimum Purchase Price") and the remainder of the Purchase 
Price due to WMATA (the "Remaining Purchase Price") shall be deposited into an 
escrow account with the Settlement Agent (the "Escrow Account") to be held and 
disbursed by the Settlement Agent in accordance with the terms below, all of which shall 
be incorporated into an escrow agreement approved by WMATA, Developer and the 
Settlement Agent (the "Escrow Agreement").  The Remaining Purchase Price shall be 
deposited by the Settlement Agent into an interest-bearing escrow account at a federally-
insured financial institution in the District of Columbia, and the Remaining Purchase 
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Price, together with all interest accrued thereon, are referred to collectively as the 
"Escrow Funds."  The Escrow Agreement shall provide that the Escrow Funds shall be 
disbursed to the Developer upon written request of the Developer to reimburse the 
Developer for all Construction Costs in accordance with the following guidelines: 

(i) Each request submitted by the Developer to the Settlement Agent for the 
disbursement of any Escrow Funds pursuant to the Escrow Agreement 
shall be accompanied by invoices from bona fide third parties 
substantiating the amount of the requested disbursement, a certificate from 
Developer’s architect that the work referenced in the invoice was 
performed substantially in accordance with the Construction Drawings and 
was undertaken as part of the construction of the WMATA Replacement 
Facilities (and not Developer Improvements), and, where previous 
disbursals have been made, appropriate mechanic’s lien releases with 
respect to work done, or supplies provided, for work paid by previous 
disbursal(s).  Simultaneously with the delivery to the Settlement Agent of 
its request for disbursement from the Escrow Funds for Construction 
Costs, the Developer shall deliver a copy of such request for disbursement 
(including the invoices) to WMATA.   

(ii) The Settlement Agent shall pay the amount of the requested disbursement 
to the Developer within ten (10) business days after receipt of Developer's 
request for disbursement, unless WMATA files a written objection, setting 
forth one of the following grounds for non-payment:  a) Developer has 
failed to remedy defective work within thirty (30) days following written 
notice from WMATA specifying the defective work to be remedied; b) 
third party claims or liens have been filed with respect to the work on the 
WMATA Replacement Facilities  (which claims or liens have not been 
bonded off or released) prior to the disbursement; c) failure of the 
Developer to make payments to its contractor, subcontractors or suppliers 
in accordance with the terms of the contracts with such contractor, 
subcontractors or suppliers, and subject to the right of the Developer to 
hold back funds based upon claims of Developer; d) damage to WMATA's 
facilities; and e) persistent failure to build the WMATA Replacement 
Facilities in accordance with Article 16 of this Agreement following 
written notice from WMATA to Developer setting for the alleged failure 
and a reasonable time for Developer to cure the alleged failure.  
WMATA’s right to audit Construction Costs (as provided below), and to 
make claim(s) based upon such audit, is preserved whether or not 
WMATA files a timely objection to payment from the Escrow Account.   

(iii) Upon completion of the WMATA Replacement Facilities, and WMATA's 
final acceptance of the WMATA Replacement Facilities, then the 
Developer shall, by written notice to the Settlement Agent within ten (10) 
business days following WMATA's full acceptance of the WMATA 
Replacement Facilities (the "Final Escrow Release Notice"), authorize 
and direct the Settlement Agent to disburse the remaining Escrow Funds  
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to WMATA within five (5) business days following the delivery of the 
Final Escrow Release Notice to the Settlement Agent.  In no event shall 
WMATA be responsible for any Construction Costs which, in the 
aggregate, exceed the amount of the Remaining Purchase Price. 

B. Audit of Construction Costs. 

Developer shall keep full and detailed accounts and exercise such controls are 
may be necessary for proper financial management of Construction Costs under this 
Agreement, and the accounting and control systems shall be satisfactory to WMATA.  
WMATA and its agents shall be afforded access to, and shall be permitted to audit and 
copy, the Developer's records, books, correspondence, instructions, drawings, receipts, 
subcontracts, purchase orders, vouchers, memoranda and other date relating to the 
Construction Costs, and Developer shall preserve these documents and records for a 
period of one year after WMATA’s final acceptance of the WMATA Replacement 
Facilities.  If the Developer does not act as its own general contractor, then Developer 
shall require its general contractor to maintain the records required by this section and to 
allow WMATA the audit rights to those records, as provided herein.   

13. Exhibit C to this First Amendment contains a good faith estimate of the 
Construction Costs for the Surface Parking Proposal.  Exhibit D to this First Amendment 
contains a good faith estimate of the Construction Costs for the Parking Garage Proposal.  The 
estimated budgets set forth in Exhibit C and Exhibit D are referred to as the "Concept Plan 
Budgets."  WMATA and Developer have carefully reviewed these estimates of Construction 
Costs and both parties accept them as both a full description of WMATA Replacement Facilities 
based on known site conditions and a reasonable estimate of Construction Costs (as of the date 
they were prepared) of the WMATA Replacement Facilities under each alternative Concept 
Plan.  WMATA and the Developer acknowledge that the actual Construction Costs of the 
WMATA Replacement Facilities may differ from the Concept Plan Budgets.  However, in no 
event shall WMATA be responsible for Construction Costs which in the aggregate exceed the 
amount of the Remaining Purchase Price. 

14. WMATA shall have the right to identify contractors and subcontractors for any 
subcontract for the construction of the WMATA Replacement Facilities having a cost in excess 
of $200,000 ("Major Subcontractors") as shown on the Concept Plan Budget for the Concept 
Plan approved by the WMATA Board of Directors.  WMATA shall provide a list of all such 
Major Subcontractors that it wishes to be considered by the Developer (the "WMATA 
Identified Subcontractors"), identifying the specific subcontract for which WMATA wishes the 
WMATA Identified Subcontractor to be considered, with WMATA's response to the WMATA 
Replacement Facilities Construction Drawings submitted to WMATA by the Developer in 
accordance with the provisions of Section 16.02(1) of the Sales Agreement.  All such WMATA 
Identified Subcontractors must be qualified and experienced to perform the scope of services for 
which WMATA has identified the Major Subcontractor.  Developer shall send invitations to bid 
to such WMATA Identified Subcontractors.  Developer shall not be obligated to award a 
contract to any such WMATA Identified Subcontractor, but it may not include the difference 
between a lower bid of a WMATA Identified Subcontractor and the bid of the subcontractor 
selected by Developer in the calculation of Construction Costs.  The fees and general conditions 
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payable to the general contractor shall not exceed the market fees payable to general contractors 
for the construction of facilities similar to the WMATA Replacement Facilities in the 
Washington, D.C. metropolitan area.  After Developer obtains bids for construction of the 
WMATA Replacement Facilities, Developer shall provide WMATA with (1) a revised budget 
for Construction Costs showing all updated Construction Costs based upon the bids received and 
other sources, (2) evidence that the Developer has complied with the other provisions of this 
Section 14, and (3) the names of the selected Major Subcontractors.  The parties acknowledge 
that the Construction Costs may change from time to time from the Construction Costs set forth 
on the budgets provided to WMATA for various reasons, including, without limitation, field 
conditions or mutually agreed upon changes to the work which occur after the bid process, but in 
no event shall such changes in Construction Costs reduce the Minimum Purchase Price payable 
to WMATA as provided in Section 2.02 of the Sales Agreement (as modified by this First 
Amendment).  

15. Section 9.02.A.(9) and Section 9.02.B.(10) of the Sales Agreement are each 
hereby amended by deleting each of said sections in its entirety and substituting the following 
text in lieu thereof:  
 

The Developer shall have posted acceptable payment and completion bonds for the 
WMATA Replacement Facilities in substantially the forms attached hereto as Exhibits G 
and H. 

16. Section 16.02 (2) of the Sales Agreement is hereby amended by deleting the same 
in its entirety and substituting the following text in lieu thereof: 

2. Compliance with Laws.  The Developer shall comply with the 
Davis-Bacon Act, 40 U.S.C. §276a, et seq., in Developer’s construction of the 
WMATA Replacement Facilities. 

17. Section 16.03 of the Sales Agreement is hereby deleted in its entirety, and all 
references to said Section 16.03 in the Sales Agreement are hereby deleted. 

18. Notwithstanding the provisions of Section 6.02 of the Sales Agreement, no 
Option Fees shall be due and payable for any periods from and after the Amendment Effective 
Date and continuing through the date the Compact Hearing Approval or Compact Hearing 
Disapproval.  If Closing occurs under the Agreement, then any and all Option Fees paid for any 
period(s) on and after May 1, 2006 through the date of Compact Hearing Approval shall be 
applied against the Minimum Purchase Price payable at Closing under the Sales Agreement.  All 
Option Fees paid for period prior to May 1, 2006 shall be held and disbursed in the manner 
provided in the Sales Agreement.  Seller and Purchaser hereby authorize and direct the Title 
Company to suspend the payment of all Option Fees to WMATA until such time as WMATA 
shall deliver to the Title Company a copy of the WMATA Compact Hearing Approval.  All 
remaining Options Fees held by the Title Company shall continued to be held by the Title 
Company until the earlier to occur of (a) the Title Company's receipt of a copy of the Company 
Hearing Approval from WMATA and joint written instructions from WMATA and the 
Developer to the Title Company directing that the Title Company re-commence the payment of 
Option Fees to WMATA on a monthly basis as provided in the Sales Agreement, or (b) the Title 
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Company's receipt of a copy of the Compact Hearing Disapproval from either WMATA or the 
Developer, in which event all remaining Option Fees, if any, then held by the Title Company 
shall be disbursed to the Developer within five (5) business days following receipt of such 
Compact Hearing Disapproval and WMATA will refund to the Developer all Option Fees which 
it has received to date in accordance with the provisions of Section 6.02.A.of the Agreement 

19. The definition of “Compact Hearing Approval Date” in the Sales Agreement is 
deleted and replaced with the following:  
 

“Compact Hearing Approval Date” means the date of final approval, if any, by 
the WMATA Board of Directors, of the WMATA Replacement Facilities in 
accordance with either the Surface Parking Proposal or the Garage Parking 
Proposal, after conducting the public hearing and consideration of additional 
public comment and staff reports, and which is subject to no appeal, challenge or 
contest (or if an appeal, challenge or other contest is made, then upon final 
resolution of such appeal or contest confirming the approval by the WMATA 
Board of Directors of the WMATA Replacement Facilities in accordance with 
either the Surface Parking Proposal or the Garage Parking Proposal).” 

20. The definition of “FTA Approval” is hereby added to Section 21.01 of the Sales 
Agreement, which shall read as follows: 
 

“FTA Approval” means the approval of the Concept Plan for purposes of 
determining that the Developer Improvements qualify as Transit Oriented 
Development, which approval is subject to no appeal, challenge or contest (or if 
an appeal, challenge or other contest is made, then upon final resolution of such 
appeal or contest confirming the approval by the FTA.” 

21. The definition of "WMATA Parking Lot" in the Sales Agreement is deleted and 
replaced with the following: 
 

"WMATA Parking Lot" means a parking facility, either surface or garage, 
access road thereto, and fare collection devices, all on the WMATA Reserved 
Areas, to be built pursuant to Article 16 of this Agreement, the cost of which 
construction shall be a Construction Cost.” 

22. The definition of "WMATA Replacement Facility(ies)" in the Sales Agreement 
is deleted and replaced with the following:   
 

"WMATA Replacement Facility(ies)" means the WMATA Parking Lot and any 
replacement bus bays and related bus lanes or layover areas, sidewalks, bike racks 
and lockers, pedestrian barriers, bus shelters, signage, meters, landscaping, 
infrastructure and other improvements relating to the use of the Station, all as 
shown on the Site Plan and the Surface Parking Proposal or the Garage Parking 
Proposal, as applicable, or any other configuration proposed by the Developer and 
approved by the WMATA Board of Directors after WMATA Compact Hearing, 
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to be built by Developer subject to its right to obtain payment for the Construction 
Costs as provided in Section 2.02 of this Agreement (and subject to the limitation 
set forth therein), to replace any currently existing WMATA Facilities on the 
Property. 

23. Section 18.01 is amended to provide the following new address for Developer’s 
notice (the copy address remaining unchanged): 
 
 
 

Takoma Metro Associates Limited Partnership 
c/o EYA, LLC 
4800 Hampden Lane, Suite 300 
Bethesda, Maryland   20814 

 Attention: Mr. Le Roy Eakin III and 
  Mr. Jack Lester 
 
 
 22. WMATA’s consent, as evidenced by the signature on the following page is 
contingent upon subsequent approval by the WMATA Board of Directors to be given or 
withheld in the Board’s sole discretion.  If not so approved by the WMATA Board by November 
30, 2007, then this Amendment shall have no legal effect and shall be null and void.   
 

[Signatures on following pages] 
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Exhibit A 
 

Site Plan 
 
 

Insert site plan of August 2, 2007 
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Exhibit B 

 
Definition of "Construction Costs" 

 
"Construction Costs" include the following: 

 
A. Labor Costs 

 
i. Wages of construction workers directly employed by Developer to 

perform the construction of the WMATA Replacement Facilities; 
ii. Wages or salaries of the Developer’s supervisory and 

administrative personnel when stationed at Takoma Station; 
iii. Costs incurred by Developer for taxes, insurance, contributions, 

assessments and benefits required by law or collective bargaining agreements and, for personnel 
not covered by such agreements, customary benefits such as sick leave, medical and health 
benefits, holidays, vacations and pensions, provided such costs are based upon permitted wages 
and salaries. 
 

B. Subcontracts 
 

i. Payments made by Developer to its subcontractors with respect to 
work on the WMATA Replacement Facilities. 
 

C. Costs of Materials and Equipment 
 

i. Costs, including transportation and storage, of materials and 
equipment incorporated or to be incorporated in the WMATA Replacement Facilities. 

ii. Costs of materials described in the preceding paragraph in excess 
of those actually installed to allow for reasonable waste and spoilage. 
 

D. Costs of Other Materials and Equipment, Temporary Facilities and 
Related Items 
 

i. Costs, including transportation and storage, installation, 
maintenance, dismantling and removal of materials, supplies, temporary facilities, machinery, 
equipment, and hand tools not customarily owned by construction workers, that are provided by 
the Developer at the site and are fully consumed in the performance of the work; and cost (less 
salvage value) of such items if not fully consumed, whether sold to others or retained by the 
Developer.  Costs for items previously purchased by Developer shall mean fair market value. 

ii. Rental charges for temporary facilities, machinery, equipment and 
hand tools not customarily owned by construction workers that are provided by the Developer at 
the site whether rented from the Developer or others, and costs of transportation, installation, 
minor repairs and replacements, dismantling and removal thereof.   

iii. Costs of removal of debris and of excavation, removal, 
replacement, and/or remediation of unsuitable or  “bad” soil from the site. 
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iv. Costs of document reproductions, facsimile transmissions and 
long-distance telephone calls, postage and parcel delivery charges, telephone service at the site 
and reasonable petty cash expenses of the site office; 

v. Reasonable expenses of Developer’s personnel incurred while 
traveling in discharge of duties connected with the work. 

vi. Costs of materials and equipment intended, and actually used, in 
construction of the WMATA Replacement Facilities. 
 

E. Other Costs 
 

i. Insurance and bond premiums directly attributable to the WMATA 
Replacement Facilities. 

ii. Fees and assessments for permits, licenses and inspections required 
to build the WMATA Replacement Facilities. 

iii. Costs of design, engineering and surveying for the WMATA 
Replacement Facilities, and fees paid to consultants relating to the construction of the WMATA 
Replacement Facilities, including, without limitation, monitoring of the work and testing of the 
construction materials. 

iv. Other costs incurred in the performance of the Work if and to the 
extent approved by WMATA. 

v. Legal, mediation and arbitration costs, including attorneys’ fees 
other than those arising from disputes between WMATA and Developer, reasonably incurred by 
Developer in the performance of the work and with WMATA’s prior written approval, not to be 
unreasonably withheld. 
 
 The following are not "Construction Costs": 
 

A. Salaries and other compensation of the Developer’s personnel stationed at 
the Developer’s principal office rather than the site, except for the 
Developer's project manager whose salary and other compensation shall 
be included in the Construction Costs; 

B. Expenses of the Developer’s principal offices other than the site office; 
C. Overhead and general expenses, except as expressly permitted above;  
D. The cost of any equipment currently at Takoma Station (such as bike 

lockers) used by Developer (but any costs incurred in connection with the 
repair, replacement or refurbishment of such equipment shall be included 
in Construction Costs); 

E. Developer’s capital expenses, including interest on Developer’s capital. 
F. Rental costs of machinery and equipment to the extent not expressly 

permitted above. 
G. Costs due to the negligence or failure to fulfill a specific responsibility of 

Developer, subcontractors or supplies or anyone directly or indirectly 
employed by any of them. 

 
 If the Developer does not act as its own general contractor, then “Developer” as used in 
this Exhibit B shall refer only to the Developer’s general contractor. 
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