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TITLE:
Claims Liability Fund
PRESENTATION SUMMARY:
This proposed action updates and consolidates five board resolutions regarding the Third
Party Claims Reserve to provide direction regarding the use and administration of a
comprehensive Claims Liability Fund. The action also provides clarity by defining previously
undefined terms. The proposed action continues the limited indemnification for MetroAccess
contractors, while providing flexibility to the CFO to insure that risk.
PURPOSE:
Staff requests Board approval to update and consolidate prior board resolutions regarding the
Third Party Claims Reserve Fund into a comprehensive Claims Liability Fund. The proposed
action will provide direction regarding the use and administration of the Claims Liability Fund.
The proposed action also provides additional clarity by defining previously undefined terms
and continues the limited indemnification for MetroAccess contractors, while providing flexibility
to the CFO to insure that risk.
DESCRIPTION:
Key Highlights:
z

z

z

z

Existing policy resolutions create a patchwork of eligible and ineligible uses of the
Third Party Claims Reserve. The current policies include some expenses while
excluding other expenses associated with the same case or claim.
Without the proposed consolidations and updates, the full scope of WMATA's
claims-related expenses will remain disconnected as multiple accounts (across
multple departments) must be used to address these costs.
The proposed action clarifies the authorized uses of the renamed Claims Liability
Fund, defines previously undefined terms, and consolidates all related expenses
to one account for more accurate tracking and budgeting.
The proposed action continues:
{ indemnification of MetroAccess operations contractors and delegates
authority to the CFO to manage the insurance program associated with that
indemnification
{ the Board's policy of funding anticipated yearly third party claim expenses
plus a 20% contingency
{ the Board's policy on the use of a custody account for contingency funds
while clarifying instruction on the administration of that account.

Background and History:
Board Resolutions 84-54; 02-30; 07-24; and 11-47 each address, in whole or in part, the
establishment and administration of WMATA's Third Party Claims Reserve Fund (TPC
Reserve). The TPC Reserve is used to provide funding for certain approved claims and
liabilities incurred by WMATA. These resolutions have created a patchwork of eligible
and ineligible expenditures across the five separate Board actions. Since the
establishment of the TPC Reserve, actuarial practices, the insurance industry, and
WMATA's exposure to third party claims have matured, exposing gaps in the existing
resolutions. The proposed action consolidates the existing Board resolutions, provides
guidance by clearly defining previously undefined terms, and establishes guidance
where existing policy documents have become outdated.
Discussion:
In the context of ongoing litigation, Counsel undertook a review of the eligible uses of
the TPC Reserve, given the complex set of facts, large outside counsel expenses, and
the applicable insurance policies. In conducting this review, it became clear that the
existing TPC Reserve policies authorize some of the anticipated expenses, but not
others. Two examples of eligible and ineligible expenses include:
z

z

Staff is authorized to use the TPC Reserve to pay for any judgment in favor of
WMATA employees, but not for judgments in favor of non-employees.
WMATA carries insurance for outside counsel fees, but cannot use the TPC
Reserve to fund the self-insured retention.

The proposed action closes the gaps found in existing Board policies.
In addition, some third party claims are not authorized to be charged against the TPC
Reserve. For example, expenses involving a claim arising in the context of a joint
development lawsuit are not currently eligible, even though they constitute third party
claims. The complex litigation referenced above, which involves both WMATA
employees and non-employees, provides an even stronger example of the need for
Board policy in this area to be updated and consolidated. Under the current policy
direction, the litigation expenses are not eligible for payment from the TPC Reserve
even though any judgment in favor of the WMATA employees class would be payable
from the Fund. The proposed action resolves such issues and will provide a complete
picture of all third party claims in one budget line, including authorizing the following
charges:
z

z

z

Expenses for defense of Employment Practices Liability Claims as well as
liabilities incurred in this context;
Expenses for defense of real-estate/joint development related matters as well as
liabilities incurred in this context; and
Continuing to indemnify MetroAccess contractors, but providing additional
flexibility in how that risk is manged through insurance.

FUNDING IMPACT:
There is no impact to the overall WMATA budget as this exercise realigns existing expenses

but does not create new expenses. The Claims Liability Fund is managed by the Office of
Insurance in Risk Management.
Project Manager: David DeSoto
Project
RISK/INSR
Department/Office:
TIMELINE:

Previous Actions

Board resolutions 84-54; 02-30; 07-24; and 11-47 each address,
in whole or in part, the uses and administration of the Third
Party Claims Reserve Fund.

Anticipated actions after No additional Board Actions are anticipated after this
presentation
presentation.
RECOMMENDATION:
Recommend Board approval of the resolution to revise and consolidate the policy on use and
administration of the Claims Liability Fund.
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Purpose

• Request Board approval to update the uses
of the Third Party Claims (TPC) Reserve
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Background
•
•
•

•

WMATA receives claims and lawsuits
seeking money for injuries
At times WMATA is responsible for
payment of those claims
Sometimes these injuries are not
caused by WMATA and we defend
these claims
The Third Party Claims Reserve is
funded on an estimate of WMATA’s
annual needs
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Background (Con’t)

• WMATA manages costs by buying insurance
– WMATA is responsible for a Self-Insured Retention
– The amount of the Self Insured Retention varies by
insurance policy
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Proposed Changes
• Consolidate existing board resolutions into one
comprehensive resolution
• Authorize charges to the TPC Reserve:
• Defense of Employment Practices Liability
Claims
• Employment Practices Liabilities
• Defense of real-estate/joint development
matters
• Real-estate/joint development liabilities
5

Policies Unaffected by Resolution
• Indemnification of MetroAccess operations
contractors
• Insuring the MetroAccess risk
• Funding a 20% contingency
• Payment of insurance retentions/deductibles
out of the TPC Reserve
• Use of a custody account for contingency funds
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Recommendation

• Approve proposed resolution to update
Board policy on Third Party Claims Fund
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